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Who Owns the Water? 


DAR VAL 


Make Sure Your 
Insurance Company Sound 


Investment Your Property. 


With all the time and 
effort you have put into 
researching your real 
estate investments, how 
much do you know about 
the title insurance com- 
pany that will be protect- 
ing those investments? 

At Ticor Title, we have 
been insuring title for 
close to 100 years. We are 
one of the oldest and 
largest title insurance 
companies in the country, 
with a reputation based 
on financial strength, 
personal service and 
underwriting expertise. 

So when you are con- 
sidering an investment, 
consider how sound an 
investment your title 
insurance is. 

If it’s from Ticor Title, 
you know you'll be deal- 
ing from strength. 


@ TICOR TITLE 
$00 -336 -3131 
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Time Money 


Your firm’s profitability is directly dependent on its effectiveness in capturing, coordinating, and 
billing attorney and staff time. That’s why it’s imperative to operate under the most efficient time and billing 
system available. Software Technology, Inc.’s, TABS III was the first microcomputer system to earn ABA 
approval and continues to be chosen by more firms than any other ABA-approved billing software on the 
market today. In fact, many firms report increasing profitability an average of 15% with their STI system. 

STI now offers a selection of four systems to correspond with the size and needs of any firm: 


Profit$ource—$295. All the flexibility and speed of TABS III at a sole practitioner price. Handles 
up to five timekeepers. 


ProfitS$ource Plus—$995. Offering the increased capacity and additional reports needed to 
efficiently manage an office of up to nine timekeepers. 


TABS I1I—$1750. For small or mid-sized firms requiring advanced features for handling billings, 
improving cash flow and managing growth. 


TABS Iii-M—$2995. A network version for firms requiring multi-user capabilities. 


New options for STI billing systems include a Pop-up Timer, Remote Data Entry, TABS III Report 
Writer, and integration with the most popular cost recovery systems (photocopiers, phoné systems, fax 
machines, etc. ). 

STI offers additional law office automation systems including: Case Master III (case management ), 
General Ledger, Trust Accounting, Calendaring/Scheduling, and Accounts Payable Systems. 

For more information, call us toll free at 1-800-228-2058, Ext. 376 (in Nebraska, 
call 1-800-642-8300, Ext. 376). 


Send a free demo disk for: 
COTABS II] C)Profit$ource Plus © Profit$ource 
Send a $45 evaluation system for: 


TABS III EICO:D: 
Profit$ource Plus O Check Enclosed 


Firm 


SOFTWARE 
TECHNOLOGY. INC. 


Phone Number Serving the legal market for more than a decade. 


Disk Size: 3%”_____ 5'4”_____ No. of Timekeepers. 
i i i Ou reet, oulte 
(All systems require an IBM compatible microcomputer. ) Lincoln, Nebraska 68516 
Mailto: Software Technology, Inc., Dept. FB-040 
Lincoln Trade Center 
6101 South 58th Street, Suite B 
Lincoln, Nebraska 68516 
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you will too. 


You work hard to keep your clients satisfied and Empire Corporate Kits can make that work 
easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 


EachC te Kit includes: 

First annual shareholder minutes ¢ Deluxe, padded 
old silkscreen binder and slipbox * Printed minutes and 
ylaws Checklist * Instructions Worksheets Pocket 

Seals (that fit in kit) « 20 Lithographed imprinted and 
numbered stock certificates on parch text ¢ State Report to 


determine employment status ¢ foot-noted 
and indexed minutes with subchapter “S” r) \ 
Call us today, 


1(800) 432-3028, 
you'll be impressed too. 


CORPORATE KIT COMPANY 


le over substance. Empire offers faster service and is easier to 
- Itis also the most complete. 


¢ IRC plan 1244 « IRC election for section 248 ¢ Idemnifica- 

tion plan ¢ Written statement to organize corporation in 

lieu of minutes and bylaws (printed typewriter print) 

spaced to match your insertion * Federal Application for 

tax I.D. ¢ Federal Form 2553 for plan 1244 ¢ State Applica- 
tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
printed envelopes for all forms. 


MPIRE 


We use Federal Express 
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oday, more than ever before, 
women, blacks, and hispanics 
have access to practice law in 
Florida. Many legal and social 
barriers have been first scaled, then bro- 
ken so that women and ethnic minorities 
are no longer excluded from the legal 
profession. 

Women and minority groups are re- 
flected in the judiciary, in private practice, 
in public defender offices, in state’s attor- 
ney offices, in corporate practice and in 
government agency service. Women and 
minority groups are involved to varying 
degrees in bar association service and 
governance. The milestones have been 
achieved: first judge, first law firm part- 
ner, first bar association president, first 
board member, etc. 

However, we in the legal profession, as 
individuals, as bar leaders, as law firm 
partners, and as law office supervisors, 
face another challenge: equal opportunity 
within the profession. We live in a state 
with very diverse communities within the 
legal profession. It is important to have 
the unification of all members of our 
profession, giving to all the opportunity 
to fulfill their maximum potential in their 
legal careers. After all, if the legal profes- 
sion doesn’t give meaning to the words 
and concept of “equal opportunity,” no 
one else will. 

Let me sketch a statistical picture of the 
situation today in regard to involvement 
within the profession by women and mi- 
norities: 7.8% of the state’s judges are 
women and 3.8% are black (11.1% over- 
all). One black is a Board of Governors 
member of The Florida Bar (a nonlawyer 
appointed by Supreme Court of Florida). 
Four women are on The Florida Bar’s 
governing board (two were elected by 
lawyers within their circuit; two were 
appointed as public members by the Flor- 
ida Supreme Court). Women comprise 
19.3% of The Florida Bar membership. 
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Equal Opportunity Means More 
Than Equal Access 


by Stephen N. Zack 


On a national level, of the 725,000 
lawyers in the United States, 3.4% are 
black (25,000) and 2% are hispanic (15,000). 
Of the 6,000 partners working for Wall 
Street firms, 21 are black, 10 are hispanic. 
There are no accurate statistics of minor- 
ity membership within The Florida Bar. 

In order to learn about, know, and 
understand the situation within our state, 
I appointed (with Board of Governors’ 
approval) a special Commission on Equal 
Opportunities in the Profession, composed 
of 21 members and chaired by Hank 
Adorno. In short, the commission will 
seek to ascertain the current level of 
participation of women and minorities in 
the profession — participation at various 
levels of service, governance, and responsi- 
bility. The commission will also seek to 
determine any impediments or barriers to 
participation, and in turn make recom- 
mendations to eliminate those barriers 
and encourage greater involvement. 

The commission is organized into seven 
committees that will investigate expanding 
the commission membership to ensure 


statewide representation, clarify the goals 
and objectives of the commission, enhance 
the employment of minority attorneys 
through the efforts of Florida-based busi- 
nesses, and increase minority representation 
in the judiciary. 

Special committees will also survey re- 
cruitment practices and enrollment of 
minorities in the state’s law schools, sur- 
vey the number of minority professors and 
deans, and implement programs which 
will enhance minority enrollment, scholas- 
tic achievement, and job placement. 
Florida’s bar examination practices will 
also be investigated with a view toward 
determining and, if necessary, correcting 
any discriminatory practices. Minority em- 
ployment within The Florida Bar will also 
be investigated. 

The private and public goal of all Flor- 
ida Bar members should be total and 
equal involvement of women and minori- 
ties in organized Bar activities ‘and 
governance, the practice of law, and in 
judicial administration. In essence, all of 
us must contribute to creating a level field 
upon which members of all groups can 
practice law and achieve their fullest po- 
tential. 

There are many programs that can be 
undertaken to achieve equal opportunity 
goals. Creating mentor programs and sum- 
mer associate opportunities, fostering 
clerkships, creating formal recruitment pro- 
grams, and devising cooperative projects 
with minority firms are some ideas that 
have been successfully implemented in 
various places throughout the United 
States. 

The American Bar Association, for in- 
stance, has established a plan under which 
66 corporations have agreed to channel 
work to minorities at 19 majority-owned 
law firms and 49 minority-owned law 
firms. Perhaps a similar plan can be 
implemented in Florida. The Dade County 
Bar Association Young Lawyers Division 


is seeking to have major, established firms 
work with smaller black firms to handle 
work of larger clients or sizeable cases. 

And the reality is that such “partner- 
ships” or involvement is not only right but 
also just plain good business. Minority 
involvement in politics, the preponderance 
of minorities on juries in some areas, 
“rainmaking” ability of some minority 
lawyers, and the improved community 
relations sometimes created by minority 
lawyers impacts the business of law. 

But there are higher, more compelling 
reasons to provide equal opportunities for 
women and minorities —opportunities that 
exceed those being offered today. And 
those reasons are because it’s the ethical, 
moral, right course of action.0 


Commission on 
Equal Opportunity 


Henry Adorno 

Adorno, Allen, Yoss, et al 
3225 Aviation Avenue, Suite 400 
Coconut Grove 33133-4725 
(305) 858-5555 

W. George Allen 

Ft. Lauderdale 

Manuel A. Crespo 

Miami 

Ava K. Doppelt 

Orlando 

Mark S. Gallegos 

Miami 

Cynthia L. Greene 

Miami 

Jorge L. Hernandez-Torano 
Miami 

Dewey Knight, Jr. 

Miami 

Henry Latimer 

Ft. Lauderdale 

Jonn R. Marks III 
Tallahassee 

Mel R. Martinez 

Orlando 

Robyn Charlene Mitchell 
Coconut Grove 

Betina Rod-Inclan 

Miami 

Katherine Fernandez Rundle 
Miami 

Mary Stenson Scriven 
Tampa 

Gary Anthony Siplin 
Miami 

Dianne Saulney Smith 
Miami 

H. T. Smith, Jr. 

Miami 

Osvaldo N. Soto 

Miami 

Ricki Tannen 

Hollywood 

Samuel A. Terrelli 

Miami 


Norcom’s most 
Popular Mini-Cassette 
Portable Recorder! 


Heavy Duty 

All Metal 

Single Slide 

Ultra Slim (@/:") 
Lightweight (6 oz.) 
Electronic Indexing 
Fast Forward 

1 Year Warranty 


Includes Carrying 
Case 


Batteries & Tape 
Included 


NORCOM Model MI-8 


Fully Compatible with: 
© Norelco e Sanyo 
Dictaphone Norcom 
Mini Cassette Transcribers 


For More Information Call: 


Jim Buchholz { -800-548-3779 


CENTRAL-VOICE, INC. 
2021 Art Museum Dr. 
Jacksonville, FL 32207 JACKSONVILLE (904) 398-9599 
“Florida’s largest retail Dictation Distributor” 
Service Associates in all Major Cities 
Mini Cassette Portables from *99. 
(Ideal for Summer Law Clerks) 


Mini Cassette Transcribers from 329. 
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EXECUTIVE DIRECTIONS 


Referral Service Helps 
Public and Profession 


n the ongoing debate over how to 

attract new clients while staying 

within traditional bounds of profes- 
ai sionalism, one of The Florida Bar’s 
most successful and useful programs often 
is overlooked—the Statewide Lawyer 
Referral Service. 

The Lawyer Referral Service has proven 
during its 18 years of existence to be 
beneficial to both the public and the 
profession. On an average day your LRS 
staff in Tallahassee answers about 200 
calls from potential legal services consum- 
ers, some of whom could well become 
your clients if you join the 380 lawyers 
now on the referral panel. 

The way the system works is simple. 
On the consumer’s end, the Bar advertises 
the LRS in all Florida counties which do 
not have a locally-run referral service. 
Local bars offer such a service in Brevard 
County, Broward County, Clearwater, Col- 
lier County, Escambia County, Hillsbor- 
ough County, Jacksonville, Lee County, 
Manatee County, Orange County, Palm 
Beach County, Pasco County, Polk 
County, Sarasota, Seminole County, St. 
Petersburg, and Volusia County. Lawyers 
in those areas may join their local LRS 
by calling the local bar or the LRS office 
listed on page 489 of the Bar Journal 
directory. 

Consumers who think they may have a 
problem which requires the advice or 
attention of an attorney are encouraged 
to call the LRS’ toll-free number (800/342- 
8060), which appears in the attorney sec- 
tion of the Yellow Pages. 

When fielding calls, the operators at the 
Bar Center ask the caller the general type 
of problem he or she may be having, then 
look to their list of panel attorneys in the 
caller’s geographic location and make a 
referral. The operators also try to ascer- 
tain whether the caller may be eligible for 
service by the Bar’s low-fee or elderly 
panels (composed of lawyers who have 


by John F. Harkness, Jr. 


agreed to consult with the elderly or those 
of limited means on a reduced-fee basis). 

On the lawyer’s end, the process is 
equally easy. Once interest has been ex- 
pressed in joining the Lawyer Referral 
Service panel, the staff sends a packet of 
information to the inquiring attorney. The 
packet outlines the way the service oper- 
ates, who is served by the statewide panel, 
what attorneys joining the panel may 
reasonably expect, and the costs involved. 

To defray operating expenses, LRS panel 
members pay an annual fee of $50, and 
agree to remit to the Lawyer Referral 
Service 10 percent of fees above $40 
generated from Bar referrals. No remit- 
tance is requested for low-fee and elderly 
panel referrals. 

Because the referral counselors at the 
Bar Center perform a limited screening of 
the type of problem the person calling is 
experiencing, panel attorneys also are asked 
to list areas of their practice. Panel mem- 
bers may agree to accept certain types of 
cases for a reduced fee, while remaining 
on the full-fee panel for other types of 
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referrals. Referrals will not be made in 
areas which the panel member has indi- 
cated are outside of his or her practice. 

All that is required to become a mem- 
ber of the panel are 1) Florida Bar 
membership in good standing; 2) practice 
in a geographic area not served by a local 
bar panel; 3) errors and omissions cover- 
age of not less than $100,000. 

Panel attorneys agree to provide an 
intial consultation of not more than 30 
minutes, for a fee of $15. The LRS asks 
callers to contact the panel member as 
soon as possible, and likewise asks that 
lawyers on the panel schedule the initial 
conference as soon after the referral is 
made as practicable. The staff sends a 
follow-up card asking if the person re- 
ferred contacted the panel member. 

The operation of the service is overseen 
by the Bar’s Lawyer Referral Committee, 
chaired this year by Harlan Gladstein of 
Miami. Tim Gaskill of North Palm Beach 
serves as LRS liaison to the Board of 
Governors. 

The committee meets at least twice a 
year to discuss improving the service, as 
well as meeting new challenges, such as 
when the Dade County Bar decided to 
close its referral service. Adding Miami 
to the service area enlarged considerably 
the task of the committee and staff, which 
had to be expanded to serve Dade County’s 
many Spanish-speaking residents. 

When I speak with our members at Bar 
meetings, especially young lawyers just 
starting out or just going out on their 
own, I try to encourage them to consider 
the Statewide Lawyer Referral Service as 
an alternative or adjunct to their other 
efforts to expand their client base, be- 
cause, again, it has proven itself as good 
for the profession and good for the public. 

If you would like an application or to 
find out more about joining the LRS 
panel, call director Jayne Carroll at the 
Bar Center, 904/561-5600.0 
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Family. It’s the reason you work 
so hard. But hard work may not be enough to 
ensure that your wealth survives and flourishes. You 
need prudent planning. Shrewd decision-making. And, most 
important, expert advice. 


For those crucial reasons, we’re proud to introduce The Inner Circle?’ Southeast 
Bank Personal Trust. 


The Inner Circle is unique among banks. It’s a small financial institution within a 
larger one. One that unites the total resources of one of Florida’s most influential banks with 
the personal attention of a small bank. 


One of the primary benefits of The Inner Circle is the expertise available on trust and estate planning. 
Gain a wealth of knowledge through The Inner Circle™ 


When you enter The Inner Circle, you have your own personal trust officer. One contact who knows your 
account, your family, your goals, your concerns, your hopes for the future. 


Through your personal trust officer, you 
’ 
“Someday all this will be yours.’ can access the accumulated knowledge and 
power of one of Florida’s leading banks. 
Available to you are a select circle of trust and estate planning experts. Lawyers, accountants, consultants 
—people who have years of experience in all phases of fiduciary responsibility. People who understand 


the tax advantages of trust and estate planning in Florida. People who know how to apply them to meet 
your individual needs. 


Your personal trust officer will work closely with your attorney, accountant and other 
advisers. And will also advise your whole family. Whenever it’s required, whatever the situation. 


And you can rest assured, all our personal trust officers have experience in guiding invest- 
ments through good times and bad. Experience in not only protecting wealth through 
the years, but making it grow. 


No wonder we are currently entrusted with over $7.2 billion in trust assets. 


This is affirmation that The Inner Circle can preserve and enhance 
your assets. It can provide financial stability and peace 
of mind. For you and your family, for today 
and tomorrow. 


To receive printed information and discuss how 
The Inner Circle can meet your own special 
estate planning and trust needs, 
call Lynn Cambest, Vice President, 
at (305) 375-6844. 


w, aw re ready for The Inner Circle” 
<= Southeast Bank Personal Trust 


© 1990 Southeast Bank, N.A, Member FDIC. 
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Artiess State of the Law 

Ron Martin’s article on the exemption 
of qualified plans from creditors in the 
February issue was an excellent summary 
of the artless state of law. 


Absent from his article, and the cases 
he cited, was any argument concerning the 
effects of the Retirement Equity Act of 
1984 (REA), an act of Congress devoted 
to the concept of protecting spousal rights. 


REA requires pension plans to provide 
benefits in the form of a joint and survivor 
annuity unless a participant’s spouse waives 
that right. Pension plan participants can- 
not unilaterally sever their spouses’ interest. 
Married participants cannot even borrow 
from qualified plans, after 1984, without 
spousal consent. It follows that their credi- 
tors cannot sever the spousal interest 
either. 


Since the benefit of a married partici- 
pant in a pension plan is a joint and 
survivor interest, it should be afforded at 
least as much respect by the bankruptcy 


Lil 


courts as property held by tenants by the 
entireties. 

H.W. CoLe 
Annandale, Virginia 


A Preference for Plain English 

I read Barbara Child’s interesting sur- 
vey (“Language Preference of Judges and 
Lawyers,” February 1990) that established 
an overwhelming preference by Florida 
judges for the use of “plain English.” 

In the same issue, Harold A. Drees 
explains certain “misconceptions” about 
title insurance loan policy coverage. In 
footnote 2, he quotes the questions certi- 
fied to the Supreme Court by the Fourth 
District Court of Appeal. It is interesting 
to note that the first of the two certified 
questions is 79 words long, and the second 
question is (merely) 60 words long. 

If the courts would use “plain English,” 
maybe lawyers would follow. 


Barry N. SHINBERG 
Denville, New Jersey 


(800)232-1321 


LEGAL EASE AUTO SYSTEMS 
* DOCUMENT ASSEMBLY * 


The Legal Ease Auto Systems, working with WordPerfect ®, provide the 
fastest, easiest, and most efficient method to prepare all of yar legal 
documents with WordPerfect. Enter repetitive data only once! 


THE FLORIDA BAR SAYS 


“Integration between the Legal Ease Auto Systems 


Ease Of Learning Very Good and WordPerfect is very good. ... The Support Is 

Gece OF Us Very Good Excellent. ... The documentation does a good job 

ee cos @Xplaining what the user should expect from the 

Reliability & Accuracy. Very Good options available in the 

CN eg ase Auto stems are extensive and 

Sufficient Firm Information Very Good thorough. ... An entire document can be assembled 

Reporting Options Excellent’. and edited in WordPerfect to suit a firm's 

=. requirements." 


(LOMAS Briefs, The Florida Bar's Law Office Management Advisory Service, The Florida Bar News, January 15, 1990) 


(813)381-4010 
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prevent flooding of those same areas, and 
preclude saltwater intrusion. The project’s 
regulation of waterflows has substantially 
altered natural water deliveries to the park 
in terms of quantities and timing.‘ 

As a national park, the Everglades may 
possess certain “federal reserved water 
rights” that could provide it some degree 
of legal control over the water deliveries 
from the project.> This proposition under- 
pins this article, which begins with an 
explanation of federal reserved water rights 
and their judicial development. An in- 
depth review of the park, the project, and 
their entwined relationship is then pro- 
vided to determine the applicability of the 
reserved water rights doctrine to the 
Everglades. 


Federal Reserved Water Rights: 
The Winters Doctrine 

The leading case on judicial recognition 
of federal water rights is Winters v. United 
States.6 The progeny of Winters include 
Arizona v. California,’ Cappaert v. United 
States,8 and United States v. New Mex- 
ico.2 Simply stated, the doctrine which 
these U.S. Supreme Court cases establish 
is that when the federal government re- 
serves land from the public domain, it 
simultaneously reserves that amount of 
water necessary to fulfill the primary pur- 
poses of the initial reservation.!° This 
doctrine is known as the “Winters 
doctrine.”!! 
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Federal reservations of water under the 
Winters doctrine are apart from and supe- 
rior to any subsequently-established state 
water rights, whether riparian or appropri- 
ative.'!2 While the status of federal 
reserved water rights has thus been estab- 
lished, their complete scope remains undevel- 
oped. As the following survey of the 
doctrine’s development shows, federal re- 
served water rights encompass a right to 
a minimum water supply.!3 The courts 
have yet to address whether they also 
encompass enforceable maximums and 
delivery schedules. 

The Winters court addressed conflicting 
claims to the waters of Montana’s Milk 
River.!4 Following the creation of the Fort 
Belknap Indian Reservation along a por- 
tion of the Milk River, defendant settlers 
established themselves upstream from the 
reservation. Defendants constructed a sys- 
tem of dams, reservoirs, ditches, and ca- 
nals to irrigate their lands with waters 
diverted from the Milk River. Defendants 
claimed to have invested several thousand 
dollars in their water delivery system and 
in the roads, buildings, and other im- 
provements erected to comprise their com- 
munity. Defendants also claimed that the 
existence of their community was totally 
dependent upon utilization of the Milk 
River for their irrigation needs. !5 

The United States, acting on behalf of 
the Fort Belknap Indians, sought to ob- 
tain an injunction against defendants’ up- 


stream water diversions. The United States 
claimed that the purpose in creating the 
reservation had been to transform the 
Indians into a settled, agricultural people. 
The United States also alleged that, for 
this purpose, among others, it was neces- 
sary that the whole of the Milk River flow 
“uninterruptedly and undiminished in quan- 
tity and undeteriorated in quality” to the 
reservation. !6 

To resolve the competing water claims 
of the Indians and the settlers, the Court 
turned to the document creating the reser- 
vation. This document contained an agree- 
ment by which the Indians ceded a large 
tract of territory to the United States, 
reserving for themselves the Fort Belknap 
Reservation. The court found the agree- 
ment capable of supporting two con- 
flicting inferences: The Indians had ceded 
their rights in the Milk River flow as part 
of their territorial cession, or the govern- 
ment had reserved Milk River water rights 
for the Indians to ensure the irrigation of 
their reservation for agricultural purposes.!7 
The Court chose to enforce the latter 
inference because it supported the agree- 
ment’s purpose to “settle” the Indians, 
while the former inference did not.!8 Thus, 
the Court upheld an injunction imposed 
by the courts below against defendants’ 
diversion of Milk River waters.!9 

In Arizona v. California, the United 
States similarly asserted riverine water 
rights on behalf of Indian reservations. 
The Arizona Court followed Winters, find- 
ing that the United States had impliedly 
reserved water rights for the Indian reser- 
vations when creating the reservations. 
The Court thereby found the reservations 
entitled to the amount of water necessary 
to irrigate all of their practicably irrigable 
acreage.?! 

In Arizona, the United States also 
claimed reserved water rights for “federal 
establishments” other than the Indian res- 
ervations, such as national forests, recrea- 
tion areas, and wildlife refuges. The Ari- 
zona Court upheld the assertion of these 
additional claims as preperly within the 
doctrine of federal reserved water rights.22 
The Court noted that the government’s 
power to regulate its lands under the 
Constitution’s property clause,2? and its 
power to regulate navigable waters under 
the commerce clause,24 empowered the 
government to reserve water rights for “its 
reservations and its property.”*5 

The extent to which the government 
could reserve water rights was the central 
issue in Cappaert v. United States.26 The 
federal establishment of concern in Cap- 
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paert was the Devil’s Hole National Monu- 
ment. The Devil’s Hole is a limestone 
cavern in Nevada containing a substantial 
pool of water of unknown depth. The 
pool is the world’s only known home to a 
species of fish popularly known as “Devil’s 
Hole pupfish.” The designation of Devil’s 
Hole as a national monument was by a 
Presidential proclamation withdrawing the 
Devil’s Hole and 40 acres of surrounding 
land from the public domain.2’ The proc- 
lamation made specific mention of the 
pupfish and the need to protect its pool 
because of the pool’s scientific impor- 
tance.28 

Some 16 years after the withdrawal of 
Devil’s Hole from the public domain, the 
Cappaerts began pumping groundwater 
on their neighboring 12,000-acre ranch 
from an aquifer also supplying water to 
the Devil’s Hole.”9 In correlation with the 
Cappaerts’ water withdrawals, water levels 
in the Devil’s Hole receded. The decreas- 
ing water levels led to increasing exposure 
of submerged rock shelf. This shelf played 
an essential role in the pupfish spawning 
cycle, and its exposure threatened their 
future existence. The United States brought 
suit against the Cappaerts, seeking an 
injunction to limit their groundwater pump- 
ing.2° The United States claimed that in 
creating the Devil’s Hole National Monu- 
ment, it had impliedly reserved water 
rights in appurtenant unappropriated 
groundwater sufficient to secure the pur- 
poses for which the monument had been 
created, i.e., to preserve the pool and its 
pupfish.3! 

Ultimately, the Court was faced with 
the needs of the pupfish versus the needs 
of the Cappaerts. The Court noted that 
the Cappaerts’ ranch involved an invest- 
ment of more than $7 million, and em- 
ployed more than 80 people on a yearly 
payroll of some $340,000. Despite the 
latter recognition, the Court stated that 
when reserved water rights are at issue, 
their disposition is not determined by a 
balancing of the equities.32 In support of 
this ruling, the Court referred to Winters, 
imposing an injunction against the defen- 
dants’ water diversions despite defendants’ 
claims of substantial investment in and 
complete dependence upon them. In Cap- 
paert, the Court found federal reserved 
water rights to exist?3 and held them 
paramount to the Cappaerts’ interests.*4 

While the Cappaert Court refused to 
introduce the concept of equities into the 
doctrine of federal reserved water rights, 
it did introduce the concept of minimum 
quantity. The Cappaert Court held that 
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the quantity of water susceptible to reser- 
vation under the Winters doctrine was 
only that amount necessary to meet the 
purposes of the initial reservation. Thus, 
with regard to Devil’s Hole, the Court 
held that the United States had reserved 
water rights sufficient to maintain the 
pool as one of scientific interest. The 
water level could be drawn below its 
natural level, but only to the extent that 
“the natural habitat of the species sought 
to be preserved” was not impaired.35 

Following Cappaert, the law of federal 

reserved water rights was, in the Court’s 
own words, as follows: 
[W]Jhen the Federal Government withdraws its 
land from the public domain and reserves it for 
a federal purpose, the Government, by implica- 
tion, reserves appurtenant water then unappro- 
priated to the extent needed to accomplish the 
purpose of the reservation. In so doing the 
United States acquires a reserved right in 
unappropriated water which vests on the date 
of the reservation and is superior to the rights 
of future appropriators. . . . The doctrine 
applies to Indian reservations and other federal 
enclaves, encompassing water rights in naviga- 
ble and nonnavigable streams.” 

With two points of clarification, the law 
of reserved water rights stated above is the 
law of reserved water rights today. The 
source of the two clarifications is United 
States v. New Mexico.57 New Mexico 
refined the Cappaert ruling that the quan- 
tity of water reserved was that amount 
necessary to meet the purposes of the 
initial reservation. New Mexico distin- 
guished primary purposes from secondary 
purposes.38 Federal reserved water rights 
only encompass a reservation’s primary 
purposes. If water is needed to fulfill a 
reservation’s secondary purposes, it must 
be obtained in accordance with applicable 
state law.°9 

The second point of clarification in the 
New Mexico opinion is an implication 
that a balancing of the equities may be 
applicable in certain reserved water rights 
determinations. The Court explained that 
“when .. . a river is fully appropriated, 
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federal reserved water rights will frequently 
require a gallon-for-gallon reduction in 
the amount of water available for water 
needy state and private appropriators. This 
reality .. . must be weighed in determining 
what, if any, water Congress 
reserved... 

As the line of cases from Winters through 
New Mexico illustrates, one way to secure 
federal reserved water rights is to go to 
court and litigate. Some states, though, 
have statutorily recognized a preference 
for negotiating by establishing a formal 
framework for settlement of federal re- 
served water rights by compact.‘! 


The Park and the Project 

There are two seasons in the Everglades: 
a wet season and a dry season.42 May 
through October is a rainy season, while 
November through April is a dry season. 
Many of the flora and fauna of the 
Everglades have life cycles dependent upon 
the higher or lower water levels respec- 
tively accompanying the wet and dry sea- 
sons.3 

The desire to protect the Everglades’ 
flora, fauna, and natural conditions led to 
the creation of the park.*4 Congressional 
legislation leaves little doubt that this was 
a primary purpose in creating the park. 
The act authorizing the park’s creation 
expressly provides that there is to be no 
imposition upon “the preservation intact 
of the unique flora and fauna and the 
essential primitive natural conditions” of 
the park’s area.45 The same act further 
provides that the park is to be admini- 
stered in accordance with 16 U.S.C. §1, 
which states that a “fundamental purpose” 
of national parks is the conservation of 
the wildlife and scenery within them.*” 

The legislation authorizing the park’s 
creation was passed in the spring of 1934.48 
It provided that the park lands “shall be, 
and are,” dedicated and established as a 
park upon the vesting of their title in the 
United States.4? The United States already 
owned some of the lands within the pro- 
posed park area. With reference to the 
park’s authorizing legislation, the United 
States withdrew these lands from the 
public domain by an Executive Order 
issued in the fall of 1934.59 Later, Con- 
gress also authorized land acquisition by 
purchase.5! In 1947, the State of Florida 
ceded exclusive jurisdiction over the pro- 
posed park area to the United States.52 
This jurisdictional cession enabled the 
United States to later accept title to park 
lands which it did not already own. 
Dedication ceremonies for the park were 
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held in December 1947.54 

In 1948, Congress established the Cen- 
tral and Southern Florida Flood Control 
Project (the “project”).55 Shortly thereaf- 
ter Florida created a local agency, now 
known as the South Florida Water Man- 
agement District (SFWMD),** to manage 
and maintain the project’s pumps, canals, 
levees, and other structures once com- 
pleted for the project by the Army Corps 
of Engineers.5’? The project’s operational 
plan was a simple one. During the wet 
season, flood protection would be pro- 
moted largely by storing water in several 
containment areas (Lake Okeechobee and 
Water Conservation Areas 1, 2, and 3). 
During the dry season, water supply would 
be generated by releases from the contain- 
ment areas.*8 

In 1982 and 1983, central Florida expe- 
rienced heavier than normal rainfall.59 
When Lake Okeechobee and the water 
conservation areas reached their regula- 
tory capacity, the gates to the park’s 
Shark River Slough were opened as a 
measure of flood protection. During this 
period the park received substantial quan- 
tities of water in excess of the minimum 
delivery schedule of Public Law 91-282.5! 
Much of this excess devolved upon the 
park during its dry seasons, depriving the 
park of its annual “drying-out” period, 
upon which the life cycles of various flora 
and fauna are dependent.®2 

Congress issued the minimum delivery 
schedule referred to above in §2 of P.L. 
91-282. This mandate was largely struc- 
tured upon a letter issued by the National 
Park Service to the Army Corps of Engi- 
neers on October 20, 1967. In that letter, 
the Park Service set forth a schedule of 
minimum monthly water deliveries to be 
made to the park at different locales. The 
total annual delivery to the park was to 
be a minimum of 315,000 acre-feet. 

In 1984 Congress passed Public Law 
98-181, authorizing the Army Corps of 
Engineers to modify the delivery schedule 
of P.L. 91-282 and to experiment with 
new delivery programs to arrive at an 
improved delivery schedule.* Working to- 
gether, the SFWMD, the Army Corps of 
Engineers, and the park devised, and are 
currently testing, “the Rainfall Plan.” 
This plan represents an attempt to incor- 
porate current environmental conditions 
affecting the park into upstream manage- 
ment decisions to release water from the 
containment areas. Under the Rainfall 
Plan, the park’s rainfall and evaporation 
rates are measured weekly, and adjust- 
ments in the park’s waterflow accordingly 


made.®’ The plan’s effects on park wildlife 
are currently being assessed. 


Reserved Water Rights 
and the Park 

Does the park possess reserved water 
rights?©? Drawing from earlier discourse 
on the Winters doctrine, the validity of 
any claims by the park to federal reserved 
water rights can be determined from the 
following inquiries: (1) whether any park 
lands were federally reserved or with- 
drawn;”° (2) whether the purpose for which 
water rights are sought was a primary 
purpose of the park’s creation;”! and (3) 
whether water is essential to any asserted 
primary purpose.’2 An affirmative response 
to these three inquiries will indicate the 
existence of federal reserved water rights 
for the park. 

The first inquiry opens the door to a 
complex legal issue as yet unresolved. By 
Executive Order, the United States did 
withdraw lands from the public domain 
for the park’s creation. However, the 
United States also acquired lands by pur- 
chase (and by donation from state and 
private interests). Whether federal reserved 
water rights attached to lands federally 
acquired or only to lands reserved from 
the public domain is an open question.73 

With regard to the latter question, three 
possible answers address the park’s mixed 
composition of reserved and acquired 
lands.”4 (1) Federal reserved water rights 
attach equally to both reserved and ac- 
quired lands.’5 (2) Federal reserved water 
rights do not attach to acquired lands. 
Rights attaching to neighboring reserved 
lands for a parkwide purpose, however, 
are sufficient to encompass the needs of 
acquired lands.’6 (3) Federal reserved water 
rights do not attach to acquired lands. 
Rights attaching to surrounding reserved 
lands are sufficient only to support their 
own needs and do not encompass the 
needs of acquired lands.””? A thorough 
analysis of each of these possibilities is 
beyond the scope of this article. Suffice it 
to say that lands were federally withdrawn 
in creating the Everglades, providing a 
point of attachment for at least some 
reserved water rights. 

To the extent that water rights are 
asserted to ensure the park’s ecological 
integrity and the survival of its flora and 
fauna, water rights would be asserted for 
a primary purpose. As earlier mentioned, 
the park’s authorizing legislation man- 
dates that there be no interference in the 
park with “the preservation intact of the 
unique flora and fauna and the essential 
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primitive natural conditions.””® The park 
is to be maintained for the “fundamental 
purpose” of conserving wildlife and 
scenery.79 

In response to the final inquiry, the 
Everglades is in essence a hydrologic park.® 
That water is essential to maintain its 
natural condition and its resident lifeforms 
is a given.®! This necessity of water to 
sustain the primary purpose of the park’s 
reservation compels the conclusion that 
the park does have federal reserved water 
rights. Just what type of rights the park 
may have is another question. 


Type of Rights Possessed 

Under Cappaert, federal reserved water 
rights would entitle the park to receive a 
minimum quantity of water .. . that 
amount necessary to support its primary 
purposes.82 The passage of P.L. 91-282 
provided the park with a statutorily- 
guaranteed annual delivery of 315,000 acre- 
feet of water.83 One should bear in mind, 
however, that the true water needs of the 
Everglades are still largely unknown. Na- 
ture’s annual water deliveries to the Ever- 
glades are estimated to have once aver- 
aged more than 2,000,000 acre-feet.84 
Should the park in the future determine 
that its ecological sustenance actually re- 
quires a minimum annual water delivery 
in excess of 315,000 acre-feet, federal 
reserved water rights would provide a 
vehicle for obtaining the additionally re- 
quired water. 

A future park request for more water 
would undoubtedly be accompanied by a 
schedule specifying precisely when the 
additional water deliveries should be made. 
As recent park experience has shown, 
receiving too much water at a given time 
can be just as detrimental as receiving too 
little.85 While Cappaert establishes mini- 
mum water rights, there is no corollary 
case law establishing maximum quantity 
water rights.*° That is, there is no case law 
establishing maximum quantity water rights 
per se. 

To some extent, a maximum quantity 
water right can be characterized as a 
delivery timing right, i.e., the right not to 
receive more than a given amount of water 
at a given time. Likewise, a minimum 
quantity water right can be characterized 
as a delivery timing right, i.e., the right to 
receive at least a given amount of water 
at a given time. When viewed in terms of 
delivery timing rights, Winters offers sup- 
port, albeit limited and indirect, for the 
inherent existence of maximum quantity 
water rights within federal reserved water 
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rights.87 

In Winters, the United States supported 
its request for an injunction against defen- 
dants’ water diversions by claiming a need 
for the Milk River to flow “uninterrupt- 
edly.”88 In essence this claim was one of 
timing rights: that the flow of the river be 
allowed to proceed in accordance with its 
natural delivery schedule. Inherently, that 
schedule would involve the delivery of 
average high (maximum) and low (mini- 
mum) water quantities at any given point 
in time. Thus, Winters, the leading case 
on federal reserved water rights, contains 
a literal foundation upon which to base a 
reserved water rights claim to maximum 
quantity or timing rights.®9 

Winters also contains a policy founda- 
tion upon which to argue for the express 
recognition of federally reserved maxi- 
mum quantity or timing rights. The Win- 
ters Court upheld the government’s claimed 
reservation of Indian water rights in order 
to further the government’s purpose of 
“settling” the Indians. The Court refused 
to sustain a competing inference support- 
ing a cession of those rights because this 
would have defeated the government’s 
purpose in creating the Fort Belknap 
Reservation.” Thus, the policy which un- 
derlies the doctrine of federal reserved 
water rights, as further refined by the 
Court in New Mexico, is one of prevent- 
ing the frustration of a reservation’s pri- 
mary purposes.?! 

Relying on the consequences of having 
received too much water in the dry sea- 
sons of 1982 and 1983, the park could 
argue frustration of purpose in claiming 
rights to a ceiling on water deliveries at 
any given time. The loss of the park’s 
drying-out period and the possibility of its 
recurrence produced an ecological emer- 
gency with extremely detrimental effect[s] 
on wildlife. Surely these circumstances, 
threatening the park’s very existence, would 
be recognized as frustrating the park’s 
mandate to preserve its unique flora, fauna, 
and primitive natural conditions.9? To 
preclude this frustration of purpose, the 
park’s federal reserved water rights should 
be recognized as encompassing maximum 
quantity water rights. 


Conclusion 

From the park’s perspective, the estab- 
lishment of reserved water rights is justifi- 
able as a means of enhancing its position 
in any contest for water rights with other 
parties. In the context of negotiation, 
federal reserved water rights would, for 
example, preclude the SFWMD from de- 


ciding to simply let the park die rather 
than assist it in surviving water-related 
ecological emergencies. Federal reserved 
water rights exist to ensure the sustenance 
of federal reservations for their primary 
purposes.93 The primary purpose of the 
park is to exist in its natural hydrological 
state, supporting native flora and fauna. 
The park’s water claims for this purpose 
predate any water management claims of 
the SFWMD. The park was dedicated in 
1947, while the project overseen by the 
SFWMD was created in 1948.95 With 
federal reserved water rights the park 
could demand, if need be, that the 
SFWMD recognize its right to hydro- 
logical sustenance. 

In the context of adjudication, federal 
reserved water rights would enhance the 
park’s position by subordinating that of 
competing interests like those represented 
by the SFWMD.% As expressly stated in 
Cappaert, water rights claimed as federally 
reserved rights are not determined by 
equitable balancing. Once federal reserved 
water rights are established, they prevail 
over competing claims.®’ The balancing 
requirements alluded to in New Mexico 


probably would not apply to a contest 
between the park and the SFWMD. The 
New Mexico allusion addressed itself to 
appropriation claims in fully-appropri- 
ated rivers. The issue of concern to the 
park and the SFWMD is more one of 
instream management than appropriative 
consumption. 0 
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n 1953, the Florida Supreme 
Court in Dezen v. Slatcoff, 65 
So.2d 484 (Fla. 1953), speci- 
fied that legal interest be cal- 
culated using what is com- 
monly known as “simple” interest.! The 
ruling explicitly stated that using com- 
pound interest is an error. When legal 
interest is determined using simple inter- 
est, calculation of final amounts is done 
without annual or other compounding. 
However, the use of simple interest may 
violate legislative intent and certainly vio- 
lates practice in financial markets. 

In addition, the interest rate used in 
calculating legal interest is specifically set 
by the state legislature and adjusted infre- 
quently.? With rapid changes in market 
rates of interest, the result is a legal rate 


of interest that is often substantially differ- a 


ent from market rates. This condi- 
tion can cause inequities in 

awards and in many 
cases gives liti- 


ing Co., 474 So.2d 212 (Fla. 1985). Prior 
to this case, it was generally thought that 
prejudgment interest did not apply to 
situations in which the amount of dam- 
ages was in dispute, that is, unliquidated. 
In Argonaut, the court held, however, 
that prejudgment interest applies to all 
cases in which the verdict has the effect 
of fixing damages as of a prior date. 
This article discusses the problems with 
legal interest as currently specified and 
calculated in Florida and proposes two 
changes to Florida law to rectify them. 
Two actual cases are used for illustration. 


Proposal #1 — Change the compounding 
method for legal interest 
In financial markets, 
interest rates almost with- 
out exception are com- 
pounded at least an- 
nually. This means that 
interest earned on funds 
deposited in (say) a typi- 
cal bank savings deposit 
is credited to the account 
no less often than annually. 
With annual compounding, 
after the funds have been de- 


The federal government also recognizes 
the effect of compounding. Section 6622 
of the Internal Revenue Code specifies 
daily compounding of interest on deficien- 
cies and other tax obligations. In addi- 
tion, one of the major forces behind 
passage of the Truth in Lending Act was 
distortions and deceptions caused by the 
many ways in which interest rates on 
consumer loans were stated prior to the 
act. One of these misleading methods was 
simple interest. The method for calculat- 
ing interest specified in the act, annual 
percentage rate or APR, is an annually- 
compounded rate. 

The federal court system applies com- 
pounded rates to judgments in 28 U.S.C. 
§1961(b) which provides that “interest 
shall be computed daily to the date of 
payment . . . and shall be compounded 
annually.” Numerous similar examples 
such as state usury laws and tax penalty 
practices can be found. 

Compounding frequency in the finan- 
cial markets and other situations varies 
greatly, depending on factors such as the 
type of investment or competitive condi- 
tions. The compounding can occur as 
infrequently as annually or as often as 


Two Proposals 
to Change the 
Calculation of 
‘Legal Interest in Florida 


gants a financial incentive to prolong 
litigation unnecessarily. 

The calculation of legal interest has 
always been an important component of 
disputes involving damages. However, the 
method of calculating prejudgment inter- 
est has taken on greater significance in 
Florida since the Supreme Court’s 1985 
decision, Argonaut Ins. Co. v. May Plumb- 


by C. Donald Wiggins 


posited for one year, interest earned is 
added to the balance of the account. In 
the second year, the account earns inter- 
est on the original deposit plus interest 
earned in the first year. 

Many depository accounts and other 
types of investments pay interest more 
often. Bonds, which normally pay interest 
every six months, offer a good example. 
Time deposits at banks or savings and 
loan associations which often pay interest 
quarterly are another. 


every instant, but substantially all invest- 
ments offer compound interest at some 
frequency. 

With simple interest there is no com- 
pounding. The following case illustrates 
how this method works using the 12 
percent rate currently specified by Flor- 
ida statute for pre- and postjudgment 
interest. 


® Case |. In this case, which served as 
the impetus for this article, an elderly 

widow had an investment account con- 
taining all of the funds available for her 


THE FLORIDA BAR JOURNAL/APRIL 1990 17 


BO — 
~ 


retirement.? The account had been churned 
and otherwise mishandled by a broker. 
An arbitration panel determined that 
damages sustained by the investor were 
approximately $300,000 and fixed the point 
of damages at four years prior to the time 
of the arbitration. 

To calculate simple interest on the dam- 
ages, the annual interest rate is multiplied 
by the applicable number of years and the 
result is multiplied by the amount of the 
damages. Simple interest on $300,000 for 
four years would be $144,000: 

12% per year X 4 years = 48% 
$300,000 X 48% = $144,000 

Thus, the total judgment would be 
$444,000: 


Original Damages $300,000 
Prejudgment Interest __144,000 
Total Judgment $444,000 


Compound interest works differently. 
Using annual compounding for illustra- 
tion, interest on the $300,000 would be 
$172,055 calculated as set out in Figure 1. 

Compound interest can also be calcu- 
lated using a simple formula. Without 
going into the derivation, the formula is: 
FV, = P, X (I+i)" (Eq. 1) 

FV, = total accumulated amount 
n = number of years the amount 


earns interest 


P, = original amount 


i = interest rate 
In this case, the variables are: 


where: 


FV, = $472,055 
n = 4 years 
P, = $300,000 
i = 12% 


Final judgment including interest in 
equation form would be: 
$300,000 X (1.12)* = $472,055 
Interest in this case is $172,055, which 
is the difference in the original amount, 
$300,000, and the final accumulated amount 
of $472,055. The difference in final judg- 
ment calculated under the two methods is: 
$472,055-$444,000 = $28,055 
The difference is entirely attributable to 
the use of simple instead of compound 
interest. This difference would have been 
significant to the widow. 


® Case 2. In another case, the difference 
in simple and annual compounding would 
have been much greater. In Gregg v. U.S. 
Industries, a 1987 U.S. Middle District 
of Florida case, one portion of damages 
awarded by the jury was fixed at $8,128,515 
as of October 20, 1969.4 The date of the 
decision was March 30, 1987, or 17 years, 
two months and 10 days later. Since the 
case was a diversity case, prejudgment rate 
was determined according to Florida law. 
Prejudgment interest was set by F.S. 


Figure 1 
Accumulated amount after Year 1: 
Damage amount $300,000 
Interest (12%) 
Total after one year $336,000 
Accumulated amount after Year 2: 
Total after one year $336,000 
Interest (12% of total after one year) __ 40,320 
Total after two years $376,320 
Accumulated amount after Year 3: 
Damage amount $376,320 
Interest (12% of total after two years) 45.158 
Total after three years $421,478 
Accumulated amount after Year 4: 
Damage amount $421,478 
Interest (12% of total after three years) eT 
Total after four years $472,055 
Total interest: 
Year | $36,000 
Year 2 40,320 
Year 3 45,158 
Year 4 
Total $172,055 
Figure 2 
Interest Factors for 12% Simple and Annually Compounded Interest 
Number of Years 
between Damage 
and Judgment Simple Interest Annual Compounding 
1 1.120 1.120 
2 1.240 1.254 
3 1.360 1.405 
4 1.480 1.574 
5 1.600 1.762 
6 1.720 1.974 
7 1.840 2.211 
8 1.960 2.476 
9 2.080 2.773 
10 2.200 3.106 
15 2.800 5.474 
20 3.400 9.646 


§687.0!1 at six percent per year prior to 
July 1, 1982, and at 12 percent per year 
thereafter. Using these rates and the time 
period involved, the final judgment added 
$10,823,954 in simple prejudgment interest 
to total $18,952,469. 

Had annual compounding been used, 
prejudgment interest would have been 
$21,057,937 and the total judgment 
$29,186,452. As in the first case, the differ- 
ence in this and the actual judgment, 
$10,233,983, is due solely to the difference 
in simple and annual compounding. Obvi- 
ously, the difference is significant.> 

Of course, the amount of the difference 
in interest calculated by the two methods 
will vary with the amounts of damages 
and time periods involved in any specific 
case. As shown by the cases above, the 
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difference may amount to a few hundred 
or thousand dollars or millions of dollars. 
To see how the difference would affect 
specific situations a table of simple and 
compound interest factors based on Eq. | 
can be constructed as in Figure 2. 

The table can be used to easily deter- 
mine the difference in the effect of simple 
versus compound interest with any amount 
of damages. For example, assume that a 
court determines damages of $1,000,000 
and fixes the date of damages at three 
years prior to judgment. The factor in 
Figure 2 for simple interest for three years 
is 1.360. The damage award would be 
multiplied by this factor to arrive at total 
damages including prejudgment interest: 
Total damages = $1,000,000 X 1.36 = $1,360,000 

With annual compounding, the factor 
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$10 


Figure 3 
Simple vs. Annual Com 
Accumulated Vaiue of $1 at 12% 


nding 


ompounding 


Difference 


012345678 9 10 11 12 13 14 15 16 17 18 19 20 
Number of Years from Damage to Judgment 


in the table is 1.405. Thus total damages 
including prejudgment interest would be: 
Total damages = $1,000,000 X 1.405 = $1,405,000 

In this case, the difference in damages 
is $45,000. As more time elapses between 
the date of damages and the date of 
judgment, the difference will increase. 

The differences can be seen clearly in 
Figure 3 which uses the factors in Figure 
2 in a graph to show the amount to which 
$1 would accumulate after various time 
periods with simple and annual com- 
pounding. Ascan be seen from the graph, 
compound interest increases more each 
year, and the difference becomes greater 
as time passes. 

While the use of compound interest 
would primarily benefit successful plain- 
tiffs, the issue is not one of plaintiffs 
versus defendants. The issue ultimately is 
one of equity and legislative intent. 

The legislative history of the bill which 
raised the F.S. §55.03 postjudgment rate 
in 1980 clearly indicates that the intent 
was to have legal interest serve as a 
substitute for market rates. The committee 
staff report on the bill included a com- 
ment on the logic behind the change 
which directly refers to market rates of 
interest in comparison to the legal rate. 
The report said debtors “often pay interest 
on inventory held for sale, and the appli- 
cable rates are higher than those presently 
awarded on judgments.”® 

If the legislature in fact intended to 
compensate the damaged party in a man- 
ner equivalent to what could be earned in 
the financial markets between the point 


of damage and judgment, the use of 
simple interest is economically inequitable 
and results in damages less than intended. 
The 1953 Supreme Court ruling was made 
at a time when simple interest was com- 
monly used and those conditions no longer 


exist. Simple interest is an antiquated 
financial concept no longer applicable in 
1990. 


Proposal 2 — Change the method for 
specifying the legal interest rate 

Fixing the rate at a specific percentage 
such as the current 12 percent can be 
unfair to either party in a dispute depend- 
ing upon prevailing interest rate levels at 
a particular time. As this article is written, 
12 percent is substantially above interest 
rates on most short-term, low-risk invest- 
ments. At other times, 12 percent may be 
below prevailing rates. Prior to July of 
1982, the statutory prejudgment rate of six 
percent was much lower than prevailing 
market rates. 

The legislature has periodically reacted 
to differences in statutory and market 
rates. In the 1980 legislative session, F.S. 
§55.03 was amended to raise the postjudg- 
ment rate from eight percent to 10 percent. 
The committee staff report on HB 291 
cited above included a comment on the 
motivation of judgment debtors to delay 
payment: 

It appears that the present interest rates on 


judgments provide a temptation for judgment 
debtors to draw out the process by appealing 
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the judgment and investing the money in the 
meantime at higher rates of return, thereby 
diminishing their losses.’ 

This rate subsequently was raised to 12 
percent in the 1981 legislative session. The 
staff report on that bill used almost identi- 
cal language in commenting on the reason 
for the change.® 

The prejudgment rate was also raised 
to 12 percent in the 1982 session. The staff 
report on that bill specifically states that 
the bill’s purpose was to “make the legal 
rate the same as the rate on judgments as 
provided in §55.03, F.S.”% 

The problem lies with the speed of 
legislative action. As noted, the legislature 
has made periodic adjustments in statu- 
tory rates. However, the legislature simply 
cannot react quickly enough to change a 
statutorily set rate to reflect the frequently 
rapid movements in market interest rates. 
The postjudgment rate under F.S. §55.03 
was raised from six percent to eight per- 
cent in 1977. It was not adjusted again 
until 1980 when it was raised to eight 
percent. The legislature increased it twice 
more to 10 percent in 1981 and 12 percent 
in 1982. The rate has remained at 12 
percent since that time. 

The prejudgment rate in F.S. §687.01 
has been adjusted even less frequently. In 
fact, as noted in the staff report on HB 
751 that raised the rate to 12 percent in 
1982, the rate “had been fixed at 6 percent 
since its enactment in 1844.”!0 

The problem with this slow reaction is 
illustrated in Figure 4 which compares the 
rate on 52 week Treasury bills to the 
Florida statutory interest rate from 1980 
through 1988. As can be seen in the figure, 
the statutory rate was changed at exactly 
the wrong time. When interest rates were 
high prior to mid-1982, the Florida statu- 
tory rate was six percent. Thus, there was 
a financial incentive for a party owing 
damages to delay final payment as long 
as possible. The result of such a delay was 
in effect to borrow money from the dam- 
aged party at six percent. 

If a judgment had been rendered of 
$1,000,000 and prevailing short-term inter- 
est rates in the market were 10 percent, the 
owing party could save $40,000 in interest 
costs by delaying payment by one year. 
As long as the costs of further appeal or 
other means of delay were less than this 
amount, there would be an economic 
incentive to delay even if the appeal had 
no chance of success and regardless of 
cost to the court system. 

The legislature changed the rate in mid- 
1982 to 12 percent just at the time interest 
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Figure 4 
Florida Statutory Rate vs. 
52 Week Treasury Bill Rate 
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rates began a sharp decline. Since that 
time, the statutory rate has been substan- 
tially higher than short-term market rates. 
Under these conditions, the economic bene- 
fit of delayed payment of damages is to 
the prevailing party who is in effect lend- 
ing money to the judgment debtor at a 
rate of interest above the market rate. 

In the Argonaut decision, the Supreme 
Court emphatically restated the position 
that prejudgment interest is an element of 
pecuniary damages. This position is con- 
sistent with the argument that prejudgment 
interest should be calculated in a manner 
similar to how interest is earned in the 
financial markets in order to fully com- 
pensate the recovering party for losses. 

An alternative to the legislatively-set 
rate could be a market rate on a specific 
type of financial instrument as reported 
in a widely available and respected source. 
For example, §6621 of the Internal Reve- 
nue Code specifies an interest rate on tax 
deficiencies of two percentage points above 
the prime rate as published by the Federal 
Reserve Board. The rate is fixed quarterly 
by the Internal Revenue Service. 

The federal court system also specifies 
a rate that changes with market interest 
rates. Interest on federal judgments is set 


by 28 U.S.C. §1961(a) which states: 

[S]uch interest shall be calculated from the date 
of the entry of the judgment at a rate equal to 
the coupon issue yield equivalent (as deter- 
mined by the Secretary of the Treasury) of the 
average accepted auction price for the last 
auction of fifty-two United States Treasury bills 
settled immediately prior to the date of the 
judgment. The Director of the Administrative 
Office of the United States Courts shall distrib- 
ute notice of that rate and any changes in it to 
all Federal judges. 


The legislative history of the 1982 amend- 
ment to 28 U.S.C. §1961 includes the 
following statement of the reasoning be- 
hind its enactment: 


Under current law, the interest rate granted 
on judgments during appeal is based on varying 
State laws and frequently falls below the con- 
temporary cost of money. As a consequence, a 
losing defendant may have an economic incen- 
tive to appeal a judgment solely in order to 
retain his money and accumulate interest on it 
at the commercial rate during the pendency of 
the appeal. 

Section 302 amends 28 U.S.C. 1961 by 
setting a realistic and nationally (sic) rate of 
interest on judgments in the Federal courte ... . 

There are presently no generally applicable 
guidelines concerning the award of prejudg- 
ment interest by Federal Courts. Yet such 
interest may be essential in order to compensate 
the plaintiff or to avoid unjust enrichment of 
the defendant.!! 

The legislation could specify one of 
these rates or a similar one that would 
serve the same purpose. The rate could be 
determined and published by a specified 
state agency. If this or a like practice were 
adopted in Florida, legal interest calcula- 
tion would closely approximate a true 
market rate of interest. No incentive would 
exist for either party to unnecessarily 
delay final resolution of a dispute solely 
because the legal rate happened to be 
substantially higher or lower than interest 
rates prevailing in the market. 


Conclusion 

Case precedent in Florida specifies that 
legal interest be calculated using simple 
interest. However, the financial markets 
invariably pay rates compounded at least 
annually. The differences in total damages 
or other amounts calculated using simple 
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versus compound interest are often sub- 
stantial. If legislative intent in specifying 
legal interest is to compensate damaged 
parties in a manner equivalent to what 
could be earned in the market, the use of 
simple interest violates that intent. The 
legislative history of legal interest indicates 
that this is in fact the intent. Compound- 
ing legal interest annually would solve this 
problem. 

Using a legal interest rate set by statute 
causes a second problem. This practice 
violates the principle of economic equity 
when market rates of interest are signifi- 
cantly different from the statutory rate. 
Under these conditions, one party in liti- 
gation has a financial incentive to delay 
final payment of damages. The use of 
market rates would allow the prevailing 
party to be equitably indemnified in a 
manner consistent with the method by 
which interest is paid in financial markets. 
This would remove the financial incentive 
to unnecessarily prolong litigation.0 


“! See also Coggan v. Coggan, 183 So.2d 839 
(Fla. 2d D.C.A. 1966). 

2The prejudgment interest rate is set by 
Fra. Stat. §687.01 and the postjudgment rate 
by Fra.Star. §55.03. 

3 This case was heard by an American Arbi- 
tration Association panel and is not reported. 
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4 Gregg v. U.S. Industries, Inc., 715 F.2d 
1522 (11th Cir. 1983). 721 F.2d 345 (11th Cir. 
1983), cert. denied, 466 U.S. 960 (1984). 

5 These amounts are calculated using Eq. 1. 
The total damages of $8,128,515 compounded 
from October 20, 1969, to July 1, 1982 (12.7 
years) at 6 percent per year and from July 1, 
1982, through March 30, 1987 (4.75 years) at 
12 percent per year would be: 

Total damages: $8,128,515 X 


(1.06)!2-7 X (1.12)*75 = $29,186,452 
Less: Initial damages as of 

October 20, 1969 8,128,515 
Prejudgment interest: $21,057,937 


6 Senate Staff Analysis and Economic Im- 
pact Statement on HB 291 (1980). The staff 
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originally used the word “creditors,” an obvious 
mistake. Debtors pay interest, not creditors. 
This mistake was corrected in the 1981 staff 
report on HB 363 noted below. In that report, 
“creditors” was correctly replaced by “judgment 
debtors.” 

1 Id. 

8 Senate Staff Analysis and Economic Im- 
pact Statement on HB 363 (1981). 

9 State of Florida House of Representatives 
Staff Summary and Analysis on HB 751 (1982). 

10 7d. (Emphasis added.) 

lS. Rep. No. 97-275, 97th Cong. 2d Sess., 


reprinted in 1982 U.S. Cope Conc. & Ap. NEws 
11, 40. 
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Cash Method of Accounting Holds 


nexpected Timing Pitfalls 


axpayers and counsel alike ar- 

gue that little of the Internal 

Revenue Code, Treasury Regu- 

lations, or the vast body of 
decisional law in taxation is unambiguous 
or simply deciphered. Indeed, complexity 
is often used by taxpayers and tax practi- 
tioners in planning, or as an excuse or 
cause for failure to follow a course which 
the Internal Revenue Service argues is 
mandated. ! 

Despite overwhelming complexity, some 
areas of tax law are surprisingly simple in 
that they may be resolved by resort to a 
narrow body of case law. Unfortunately, 
such precedent is sometimes not sought 
or found because an answer, not necessar- 
ily the right one, appears fitting. Two such 
areas affecting cash basis attorneys, often 
with unexpected result, are: (1) the timing 
of reporting fee income; and (2) the claim- 
ing of deductions for client costs advanced 
in contingent fee matters.2 Unfortunately, 
as certain cases underscore, the correct 
answers are not generally known or em- 
ployed by cash basis attorneys. Further, 
some uncertainty may have been added 
by the adoption of revised ethics and trust 
account rules. 


for Attorneys 
by Steven M:. Harris 


As used in this article, an attorney 

employing the cash basis for tax purposes 
is defined as one who reports income 
when: (1) there is actual receipt under a 
claim of right, without substantial restric- 
tion on disposition, despite the possibility 
that all or a portion thereof may later be 
required to be returned; or (2) there is 
constructive receipt under Treas. Reg. 
§1.451-2(a).4 That regulation provides in 
part: 
Income although not actually reduced to a 
taxpayer’s possession is constructively received 
by him in the taxable year during which it is 
credited to his account, set apart for him .... 
However, income is not constructively received 
if the taxpayer’s control of its receipt is subject 
to substantial limitations or restrictions. 

Actual receipt includes the physical re- 
ceipt of cash, its equivalent, or other 
property. Constructive receipt determina- 
tions for fee income are not in most cases 
much more difficult.5 

Unless there is a dispute wherein a 
payee attorney refuses to accept a check 
for payment, as for example, when accep- 
tance would extinguish further payee rights, 
or where there exists a prior agreement to 
refrain from negotiating a check, the re- 
ceipt of a check at year-end which is 
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subsequently honored by the drawee bank 
is taxable in the year of receipt. This is so 
even if the check is received on the last day 
of the year after banking hours.® A cash 
basis taxpayer may not turn his or her 
back on income or direct that the payor 
delay payment, for example, by requesting 
that a check which is available at year-end 
be mailed so as to delay receipt until the 
following taxable year.’ 

Deductions claimed on the cash basis 
are generally allowed when paid, unless 
the expenditure “results in the creation of 
an asset which has a useful life extending 
substantially beyond the close of the tax- 
able year.”* The cash basis attorney usually 
has little difficulty in determining the 
proper year to claim a deduction for an 
expense item. However, for litigation ad- 
vances, reference to little-known tax case 
law may be required to determine the 
proper taxable year for claiming a 
deduction. 

Certain ethics rules imposed on attor- 
neys can alter otherwise distinct tax 
accounting principles which govern timing 
questions for reporting of income and 
claiming of deductions under the cash 
method. The application of such rules 


may result in unexpected pitfalls for the 
cash basis attorney. 


Bar Rules—Fee Income 

Constructive receipt issues for attorneys 
most often arise in the context of the use 
of a trust account as a depository for 
earned and/or unearned fees.? While it is 
undisputed that an attorney cannot park 
earned fees in the trust account and be 
subject to taxation only upon actual with- 
drawal,!° several specific rules on fees and 
trust accounts can impact timing for fed- 
eral income tax reporting.!! The following 
are summaries of the principles of several 
such rules. 

Rule 4-1.5 Fees for Legal Service. “Upon 
conclusion of a contingent fee matter,” the 
attorney shall provide a written statement 
to the client showing the recovery, and 
explain the remittance made to the client. 
A comment states a lawyer may require 
advance payment of a fee, but must return 
any unearned portion unless such amount 
has been designated as “nonrefundable” 
by agreement with the client. 

Rule 4-1.15 Safekeeping Property. A 
lawyer may not commingle funds of the 
client or third parties with the lawyer’s 
own property. Advances for costs and 
expenses, as well as for fees, should be 
maintained in a bank account separate 
from the lawyer’s. If the lawyer and an- 
other claim interest in funds in possession 
of the lawyer, the funds must be segre- 
gated as trust property. The portion 
belonging to the lawyer shall be with- 
drawn and delivered to the lawyer within 
a reasonable time after it comes due, 
unless the lawyer’s portion is disputed. 
Disputed funds should be kept in trust. 

Rule 5-1.1 Trust Accounts. Money or 
property entrusted to an attorney for a 
specific purpose, including advances on 
costs and expenses, shall be held in trust 
and applied only as directed by the client. 
An account clearly labeled as a trust 
account must be maintained. Mishandling 
or refusal to honor a proper demand for 
delivery of trust funds may be deemed a 
conversion. 

Florida Bar Opinion 76-27 addressed 
several fee situations under prior rules.!2 
Distillation of that pronouncement re- 
veals: 

1. An advance on fees is not to be 
placed in trust unless the advance is to 
secure payment of a fee for future services. 
If, however, the advance is not in the 
nature of a nonrefundable, prepaid fee, 
and is not intended to become the lawyer’s 
property, the funds should be placed in 


trust. 

2. A “nonrefundable” advance fee or 
retainer should not be placed in trust 
because it is the property of the lawyer. 

3. A prepaid fee which the lawyer may 
later be required to refund in part or full, 
is the lawyer’s upon receipt, and should 
not be placed in trust. 

4. Advances for costs and expenses 
should be placed in trust. 

A common pitfall in the cash basis 
deduction area develops where counsel 
has “advanced” litigation expenses on be- 
half of a client who is obligated to pay a 
contingent fee based on recovery. The 
client may or may not be required to 
reimburse the advanced costs in the event 
no fee is payable. The brief rule which 
may interplay with cash basis treatment 
of such advances is summarized as fol- 
lows. 

Rule 4.1-8(e) Conflict of Interest; Pro- 
hibited Transactions. A lawyer should not 
provide financial assistance to a client; 
however, it is acceptable to advance court 
costs and expenses of litigation, to be 
repaid based on the contingency of recov- 
ery. Contrary to prior ethical rules, it is 
no longer intended that the client must 
remain liable for costs and expenses when 
there is no recovery. Thus, pure contract 
principles should apply, and the deduction 
timing question might now beget a differ- 
ent answer.!3 


Tax Principles 

Timing issues for cash basis fee income 
and deductions are for the most part 
resolved without reference to Florida Bar 
rules. Simply stated, fee income is taxable 
when actually or constructively received, 
and costs and expenses are deductible 
when paid. 

In certain circumstances, obligations im- 
posed by The Florida Bar, including trust 
accounting rules, may provide the basis 
for noninclusion (deferral of reporting) of 
fee income for tax purposes.!4 Examples 
of fee situations likely to arise, but easily 
overlooked or misconstrued, and the tim- 
ing result under the cash method are: 

© A fee amount is paid in advance and 
is not refundable. Such fee is taxable in 
the entirety upon actual or constructive 
receipt, whether or not placed into trust. 

© A fee amount is paid in advance as a 
deposit, security for future fees, or other- 
wise intended by the client not to be 
property of the attorney. Such fee is, to 
the extent not currently property of the 
attorney, properly placed in trust. The 
portion of the fee not entrusted is taxable 
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upon actual or constructive receipt. 

© A fee due the attorney is delivered 
into trust by a third party payor together 
with amounts due others. Such fee is 
taxable when the required accounting is 
provided to the client (or other party) if 
there is no dispute as to the amount to be 
retained as the fee. But, taxation is not 
controlled by the actual transfer out of 
trust to the attorney’s own account. 

@ An attorney received funds from a 
client or third party intended for a specific 
use and properly places such funds in 
trust. Such funds are not taxable unless 
unauthorized use is made thereof, wherein 
the attorney has actually or constructively 
received such funds.!5 

© An attorney charges and receives an 
excessive or otherwise unethical or im- 
proper fee, depositing none into trust. All 
of such fee is taxable in the year actually 
received, whether or not there is a legal 
or ethical obligation to repay, or actual 
repayment in whole or part.!6 

® An attorney receives a fee prepay- 
ment or expense funds from a client or 
third party and commingles such funds 
with his or her own. Such funds are 
taxable in the year actually received, to the 
extent that such funds are applied by the 
attorney for personal use or benefit.!7 

® An attorney’s fee, which is held in 
trust, is disputed by the client or third 
party having an interest in the joint funds 
including the fee. The fee is taxable 
within a short time after resolution of the 
dispute, whether or not the sum is re- 
moved from trust, in accordance with 
trust rules, but in no event later than the 
time the competing interest funds are 
disbursed from trust. 

Advanced costs and litigation expenses 
have historically not been currently de- 
ductible to the cash basis attorney in a 
contingent fee matter because: (1) Bar 
rules required the client remain liable for 
such advanced sums; (2) the agreement 
with the client did not expressly waive 
reimbursement; or (3) clients cases were 
“screened” so that the attorney only ac- 
cepted cases where the probability of 
recovery was great.'§ Deduction in the 
year advanced has also been denied even 
when the agreement with the client pro- 
vided that reimbursement of costs advanced 
was contingent on a recovery being ob- 
tained. The underlying rationale for 
disallowing such deductions until case 
closure, at which time the advances would 
qualify as bad debts if unreimbursed, is 
that such advances constitute payments 
with expectation of reimbursement, or are 


Sek 
pice 


deemed loans.!9 That rationale, which 
spans two decades, is not however without 
criticism.”° 

Although several of the cases imply or 
state that the client’s obligation to repay 
the attorney is not determinative, it can 
be argued that Rule 4-1.8 compels a 
different result. At least one case sug- 
gested that.2! Further, the Internal Revenue 
Manual instructions to examiners suggest 
the distinction.22 Under Rule 4-1.8, a 
deduction should be allowed on the cash 
basis when the advance is made, if there 
is no enforceable right to reimbursement. 
In any event, at the end of each taxable 
year, attorneys should review their cases 
and the collectibility of the advances, 
analogous to trade receivables. If at any 
time costs advanced on a case are more 
than the expected recovery, the excess and 
all further advances should be deductible 
as incurred, whether the prior or existing 
ethics rule for client cost advances is 
applied. 


Serious Pitfalls 

While the unexpected pitfalls of the 
cash method discussed in this article might 
appear to result only in simple timing 
differences, there is much more at stake 
for the attorney whose cash method in- 


come and deductions are erroneously 
stated. 

The criminal tax prosecution of a Mi- 
ami attorney highlights the gravity of 
carelessness with or abuse of the cash 
basis timing rules for reporting fee in- 
come.”3 Contrary to some of the public 
intimations surrounding that case, cash 
basis reporting rules disputed there were 
actually quite clear. Thus, in the civil 
context, ignorance or willful abuse of 
them may still subject an attorney to civil 
penalties, which in stigma and financial 
costs are quite severe.”4 

Disallowed deductions, even when due 
to timing errors, are likewise to be avoided, 
since it is not unusual, even in the run-of-the- 
mill income tax case, for an attorney to 
be held to a higher standard of care and 
knowledge than the ordinary taxpayer. 

Regarding the proper determination of 
cash basis income, attorneys are urged to 
allow their accountant to review and rec- 
oncile the trust account at year-end.25 Not 
only will that ensure proper cash method 
timing principles are being followed, but 
it will also provide confirmation of com- 
pliance with trust accounting rules. 

If an attorney believes the adoption of 
Rule 4.1-8 changed the tax rule for de- 
ducting litigation advances, the attorney 


The programs ask multiple-choice and 
fill-in-the-blank questions, and then com- 
pose tailored documents in minutes. The 
Wills Library (Cat. 4930) prepares sim- 
ple and complex wills providing for sepa- 
rate dispositions of personal effects 
and realty, cash bequests, annu- 
ities, the granting and exercise 
of powers of appointment, 
credit equivalency trusts 
with QTIP provisions, mari- 
tal deduction trusts, charita- 
ble remainder trusts, and 
other dispositions. The resid- 
uary estate may be divided into 
equal or unequal shares with each 
share being given to one or more 
beneficiaries outright, or in a variety 
of trusts. Trusts may be terminated 
or partially distributed at specific 
ages, or may last for the life of the 
beneficiary. Alternate and successor 
beneficiaries may be specified. The 
program also prepares living will 
declarations, powers of attorney, 
family tree affidavits, asset sum- 
L maries, execution checklists, and 
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satisfaction 
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Sales (4935), Com'l Real Estate 
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Updates are free the first 
year, $10 per disk thereafter. 
IBM or compatible computers. 
Specify 5 1/4" or 3 1/2" disk. Call 
Bernice or Les at our software hot- 
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must still proceed cautiously, because there 
is plain language in several cases which 
supports the argument that the result is 
not different. Two proper approaches can 
be considered. First, the attorney who 
previously accumulated and did not de- 
duct cost advances may decide (under 
Rule 4.1-8 or because of revised retainer 
agreements) to begin taking a current 
deduction for litigation advances in cases 
where no reimbursement can or will be 
sought.26 But, the attorney should con- 
sider full tax return disclosure to lessen 
the possibility of penalty imposition.2’ If 
in prior years litigation costs were de- 
ducted as advanced, despite the strict case 
law, tax counsel should be consulted con- 
cerning the manner in which to address 
prior returns and how to proceed on 
future returns. 

The adoption of Rule 4.1-8(e) will al- 
most certainly result in a reevaluation of 
tax case law denying current deductibility 
for advanced client costs. Regardless of 
how prior advances were treated for tax 
purposes, all cash basis attorneys should 
reexamine the language of their retainer 
agreements and office policies on disburse- 
ment and collection of advanced costs. 


Conclusion 

Bar ethics violations, especially in the 
trust account area, are serious infractions. 
Equally serious is the negligent, abusive, 
or willful misapplication of timing rules 
governing determination of cash basis fee 
income or deductions. Continued enforce- 
ment activity on both fronts dictates that 
any attorney not presently following the 
guidelines suggested in this article may 
well become subject to the ruinous sanc- 
tions associated with Florida Bar discipline 
or targeting by the IRS.0 


'Complexity is often cited to avoid a 
conduct penalty such as negligence or late 
filing. (Code §§6653(a) and 6651(a)(1), respec- 
tively) Complexity also often enters into the 
defense of the “substantial understatement” 
penalty (Code §6661) because of the claimed 
existence of “substantial authority.” Tax pro- 
fessionals argue complexity as a defense to a 
malpractice action, and taxpayers often argue 
reliance on a professional (who may have been 
negligent in a complex area). See United States 
v. Boyle, 469 U.S. 241 (1985). 


2It is believed that the vast majority of 
firms and sole practitioner attorneys report 
income on the cash basis for federal income tax 
purposes. Code §448, which restricts the use of 
the cash basis, is not generally applicable to law 
firms. Accordingly, accrual method issues are 
not addressed in this article. 


3North American Oil Consolidated v. 
Burnett, 286 U.S. 417, 424 (1932). 
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Service selected the carrier 


carefully. Commonwealth. 


Picture it. A national institution with a local 
presence in nearly every community. And with a 
reputation for fast delivery regardless of rain, sleet 
or other difficulties encountered on the way. 

You may think of the post office. The post 
office thinks of Commonwealth—for at least 35 
reasons. With a single phone call to one of our 
specialized national title offices, the United States 
Postal Service started title preparation work at 
local Commonwealth offices serving 35 different 
communities. 

Each title was handled quickly and accu- 
rately by professionals who are knowledgeable 
about each local market. 

Then all the commitments were completed 
and delivered in time for closings—at various 
Commonwealth commercial title offices. 


Through our network of nearly 200 com- 
pany offices, 4,000 agents and 10,000 approved 
attorneys, you can have fast, flexible title service 
in any zip code. 

For your nationwide title requirements, think 
of the post office. And write to Commonwealth. 


Commonwealth. 
Land Title Insurance Company 


Florida /Caribbean Regional Office 
1901 West Colonial Drive 
Orlando, FL (407) 425-6121, FL WATS (800) 432-8518 


Reliance 
A Reliance Group Holdings Company 


4 See Corliss v. Bowers, 281 U.S. 376, 378 
(1930). The cash method of accounting is 
described in Treas. Reg. §1.446-1(c)(1)(i). 

5 The amount of a fee (and, therefore, time 
for inclusion) may be determined by complex 
events extrinsic to interaction of counsel and 
the client, e.g., where a fee contingent on the 
outcome of litigation is involved. Edelman v. 
United States, 329 F.2d 950 (Ct. Cls. 1964) (fee 
contingent on will contest); Frierdich v. Com- 
missioner, T.C. Memo 1989-393 (loan vs. 
advance payment of fee). 

6Kahler v. Commissioner, 18 T.C. 31 (1952). 
See generally MERTENS, Law oF FEDERAL INCOME 
TAXATION (Weinstein ed. 1982) §12.49, and 
cases collected therein. 

7 Kunze v. Commissioner, 19 T.C. 29 (1952), 
affd per curiam, 203 F.2d 957 (2d Cir. 1953); 
Price v. Commissioner, T.-C. Memo 1963-172; 
McEuen v. Commissioner, 196 F.2d 127 (Sth 
Cir. 1952). 

8 Reg. §1.461-1(a)(1). 

9 Internal Revenue Service agents will rou- 
tinely request to review and reconcile the 
attorney’s trust account(s) as part of the exami- 
nation of fee income. See II [CCH] INTERNAL 
RevenuE Manua.—Aupit MT 4231, §6(14)4 
(1981). 

10 Miele v. Commissioner, 72 T.C. 284 (1979). 

1! The term “rules” refers to The Florida 
Bar’s adopted form of the ABA Model Rules, 
to wit: Chapter 4, “Rule of Professional Con- 
duct” and Chapter 5, “Rules Regulating Trust 
Accounts.” 

12 INTEGRATION RULE 11.02(4) and DR 9-102. 

'3This provision supplants the former EC 
5-8 and DR 5-103(B). A lawyer may also pay 
the court costs and litigation expenses of an 
indigent client. While the definition of indi- 
gency may be the subject of scholarly debate, 
this area should not present a complex tax 
issue. Amounts so paid should be deemed 
ordinary and necessary business expenses. 

'4This is because rules governing trust ac- 
counts may constitute a restriction or limitation 
on constructive receipt under Reg. §1.451-2(a). 
See Miele v. Commissioner, 72 T.C. 284 (1979). 

'S This would include situations where the 
attorney’s use is in clear violation of an agree- 
ment with the client, rules, or simply constitutes 
a theft or conversion. See James v. United 
States, 366 U.S. 213 (1961) (embezzlement 
income); Bichan v. Commissioner, T.C. Memo 
1969-27 (attorney misappropriated $10,000 given 
by client to find other counsel); Most v. Com- 
missioner, T.C. Memo 1972-216 (attorney 
converted client’s insurance recovery monies). 
Despite the wrongfulness of the appropriation 
and the inherent moral and legal obligation to 
return such funds, the decisions uphold taxabil- 
ity in the year of misappropriation. 

16 A subsequent year repayment may give 
rise to an income tax deduction. It is arguable 
that a repayment in the year of receipt results 
in no reportable income or deduction for tax 
purposes. 

'7 The Internal Revenue Service would prob- 
ably assert that even the unused portion is 
taxable in the year of receipt, if not placed into 
the trust account, claiming the attorney has 
received economic benefit and is not merely a 
conduit. See, e.g., Rev. Rut. 74-318, 1974-2 
C.B. 14. Cf. Angelus Funeral Home v. Com- 
missioner, 47 T.C. 391 (1967); acq. 

'8 See, e.g., Milan, Miller, Berger, Brody and 


Miller, P.C. v. United States, 679 F.Supp. 692 
(E.D.Mich. 1988) (fee agreement silent on cli- 
ent’s liability for repayment; MicHiGAN RULE 
5-103(B) required that client remain ultimately 
liable); Boccardo v. United States, 12 Cls.Ct. 
184 (1987) (litigation expenses advanced under 
California rules is custom of advancement only, 
still expenses of client and deductible only 
when unrecoverable at the conclusion of the 
case); Hearn v. Commissioner, 309 F.2d 431 
(9th Cir. 1962) (uncollected litigation advances 
not yet deductible as expenses or bad debts, 
because chance of reimbursement existed); Her- 
rick v. Commissioner, 63 T.C. 562 (1975) 
(agreement as to advances not specifically stated, 
but attorney normally did not pursue 
collection). 

19Canelo v. Commissioner, 53 T.C. 217 
(1969). Canelo has been cited in later cases to 
support disallowances in other areas, where a 
contingent right to reimbursement exists. A 
justification advanced for disallowance is that 
because of the right of reimbursement, the 
advance is not an expense of the taxpayer’s 
business, i.e., it is not “necessary” as is required 
to claim a deduction under Code §162. See, 
e.g., Flower v. Commissioner, 61 T.C. 140, 
152-53 (1973). 

20 See Silverton v. Commissioner, T.C. Memo 
1977-198, at n. 17, where despite following the 
disallowance cases, Judge Drennen disparages 
disallowance as being dictated only by stare 
decisis, and suggests the characterization of 
cost advances as “loans” is erroneous. In this 
writer’s opinion, changes in the ethics rules and 
modern practices of attorneys in contingent fee 
matters dictate a fresh reconsideration of the 
decisional law in the area. 


21 See Milan, Miller, Berger, Brody and 
Miller, P.C. v. United States, 679 F. Supp. 692 
(E.D. Mich. 1988). 

227] [CCH] INTERNAL REVENUE MANUAL— 
Aupit MT 4231 §6(14)4.5 (1981) provides: 
“Generally advances in cash for expenses in- 
curred by an attorney on behalf of a client are 
not deductible where the attorney is entitled to 
reimbursement and in fact is to be reimbursed. 
The usual practice in regard to a client’s cost 
on a case is to charge for the costs and deduct 
them from the settlement received. In personal 
injury claim cases taken on a contingent fee 
basis, the attorney may not be entitled to 
reimbursement; therefore, the expense would 
be deductible in the year expended.” But see, 
Tech. Adv. Mem. 8246013 (position taken 
contrary to Manual). Neither the Manual nor 
the unofficial position are binding precedent for 
taxpayers at large. 

23The attorney was twice convicted of in- 
come tax felonies in the Southern District of 
Florida. Both convictions were reversed by the 
11th Circuit. Neither reversal has an impact on 
the substantive observations made in this arti- 
cle. In the second opinion of the 11th Circuit, 
the court described the accounting method used 
as being the “case-closed” method, whereby the 
attorney reported income only when he com- 
pleted a case. Thus, nonrefundable retainers 
left in his trust account, or funds which were 
“borrowed” from the trust account were not 
reported as income unless the case generating 
the funds was completed. Income was only 
reported when the case work was completed 
and the funds transferred from his trust to 
personal account. The attorney claimed reli- 
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ance on Cohen v. Commissioner, T.C. Memo 
1965-136. The 11th Circuit did not uphold the 
accounting method allegedly approved by the 
Tax Court in Cohen. In fact, in its final 
footnote, the appellate court cautions taxpayers 
against reliance upon Cohen. See United States 
v. Heller, 830 F.2d 150 (11th Cir. 1987). It is 
clear from the materials filed by the govern- 
ment in various Heller proceedings that the 
Internal Revenue Service (correctly in this 
writer’s opinion) does not approve of the case- 
closed method for a cash basis attorney. 

% For example, the so-called negligence pen- 
alty applies for negligent or intentional disregard 
of rules and regulations. The approximate 
penalty (including nondeductible penalty inter- 
est) applied against $100 of 1987 calendar year 
income tax deficiency would be $17 as of 
March 31, 1990. The interest, generally nonde- 
ductible in accordance with the phase out of 
the “personal” interest deduction, would be 
$24. Other penalties might be applied to income 
and deduction errors discussed in this article. 
For 1988 returns, a portion of the penalty 
described above has been replaced by a provi- 
sion which imposes interest on the penalty 
amount from the due date of the return. For 
later years, the negligence penalty was com- 
pletely revamped by the Revenue Reconciliation 
Act of 1989. In general, a 20 percent penalty 
will apply to the specific understatement in tax 
caused by certain types of nonfraudulent return 
errors. (Code §6662, as revised in 1989). 

25 It is often argued that some rule prevents 
an attorney from allowing an accountant or tax 
return preparer to review fee or trust records. 
That notion is for the most part error. In any 
event, there are many ways in which the 
attorney and an accountant or tax return 
preparer can arrange to have litigation ad- 
vances, fee income amounts, and trust account- 
ing principles reviewed without revealing 
confidential client data. 

261f the ethics rule change or changes in 
retainer agreements are not deemed changes in 
facts, the Internal Revenue Service may argue 
a change in accounting method requiring ap- 
proval has occurred. See Code §481. 

27 See, e.g., Code §6662(d)(2)(B), as revised 
in 1989. 


Steven M. Harris practices in Miami. 
His practice consists mainly of client 
representation and expert assistance to 
other counsel in civil and criminal tax 
controversies. Mr. Harris has written 
extensively in the tax fraud and proce- 
dure areas, and has served several 
terms as a subcommittee chairman of 
the ABA Section of Taxation Commit- 
tee on Civil and Criminal Tax 
Penalties. 
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A Review of the 


Presuit Screening Provisions 
of the Comprehensive Medical 
Malpractice Reform Act 


by Nelly N. Knouzam 


n response to the ongoing “insurance crisis,” the Florida 

Legislature enacted the Comprehensive Medical Malprac- 

tice Reform Act of 1985. The stated purpose of the act is 

to ensure that the citizens of Florida have available 
competent and reasonably priced medical services.! The legisla- 
tion was specifically enacted to ease the threat to the continued 
availability of high quality care caused by escalating premium 
costs for professional liability insurance.2 The act requires a 
medical malpractice plaintiff to put a prospective defendant on 
notice that a suit will be filed against the defendant, asserting 
professional negligence. The notice of intent is a condition 
precedent to the filing of a lawsuit. This requirement, along 
with others in the statute, is obstensibly to promote settlement 
of medical malpractice claims and consequently to reduce the 
overall societal cost of health care. 

The following is a detailed analysis of the presuit discovery 
provisions of the Comprehensive Florida Medical Malpractice 
Act and their interpretation and application by Florida courts. 
This analysis may be useful for procedural guidance in anticipat- 
ing how courts may interpret provisions of the statute in 
reference to particular cases. 

The 1985 Comprehensive Medical Malpractice Reform Act 
applies to those causes of action for which suit had not been 
filed prior to October 1, 1985.4 The act requires a claimant to 
send to the prospective defendants a formal, written notice of 
intent to initiate litigation advising that a suit will be filed 
against them. The notice of intent is a condition precedent to 
the institution of a claim. Following the giving of the notice, no 
suit may be filed for a period of 90 days.’ During this 90-day 
period, the statute of limitation is tolled as to all properly 
notified defendants.® 

Upon the receipt of the notice, each prospective defendant’s 
insurer, or the self-insurer, must review and evaluate the claim 
utilizing one of the several methods set forth in the statute.’ 
Both the claimant and the prospective defendant must cooperate 
with the insurer in its evaluation process. Further, the claimant 
may be required to make an appearance before a screening panel 
or medical review committee, or submit to physical examina- 
tion. The unreasonable failure of a party to comply with this 
section justifies dismissal of claims or defenses.? At or before the 
end of tine 90-day period, the insurer or self-insurer, must serve 
the claimant with a response admitting liability, rejecting the 
claim, or offering a settlement.!° This response must, in turn, 
be evaluated by the claimant’s attorney, again utilizing the 
procedures set forth in the statute.!! 


There have been a number of Florida cases that have 
construed the above-mentioned requirements. Public Health 
Trust of Dade County v. Knuck, 495 So.2d 834 (Fla. 3d DCA 
1986), is the first Florida case that interpreted the Comprehen- 
sive Medical Malpractice Reform Act of 1985. In Knuck, 
Blanche Freundlich filed a medical malpractice suit against 
Public Health Trust of Dade County, d/b/a Jackson 
Memorial Hospital, the University of Miami, and Dr. Peritz 
Scheinberg. The suit was filed on February 10, 1986, as a 
consequence of allegedly negligent medical care rendered on 
February 16, 1984. Although Freundlich had provided notice 
to the hospital prior to filing suit, she failed to give notice to the 
University of Miami and Dr. Scheinberg. The defendants moved 
to dismiss the complaint because Freundich failed to serve the 
requisite notice of intent to initiate medical malpractice 
litigation on the University of Miami and - 
Dr. Scheinberg during the h WU 
applicable statute of limita- Yi 
tions.!2 In addition, the B 
plaintiff had failed to 
observe the mandatory 
90-day presuit screening 
period prior to filing 
suit,!3 and had failed 
to plead the good 
faith certificate 
alleging compli- 
ance with stat- 
utory require- 
ments. !4 

At the hear- 
ing on the mo- 
tion to dismiss, 
the plaintiff ar- 
gued that the 
filing of the com- 
plaint tolled the 
statute of limitations 
and requested that 
the trial court abate 
the action pending 
compliance with the ne- 
glected statutory require- 
ments. The trial court 
granted the plaintiff’s 
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motion to abate the action pending the 
necessary compliance with the statute. The 
defendants filed a petition for writ of 
prohibition, asking the Third District Court 
of Appeal to preclude the trial court from 
reviving the abated action. 

The Third District Court of Appeal 
granted the writ and prohibited the trial 
court from reviving the action against the 
University of Miami and Dr. Scheinberg. 
The court held that the applicable statute 
of limitations was not tolled due to the 


Prote on ASSOC 


failure of the plaintiff to adhere to the 
mandate of F.S. §768.57(2) by not serving 
a notice of intent to initiate litigation 
within the period set forth in F.S. §95.11. 
The court denied the writ against Jackson 
Memorial Hospital since that defendant 
had received the required notice within the 
applicable statute of limitations. 

The court turned for guidance to cases 
interpreting F.S. §768.28(6), dealing with 
notice requirements in sovereign immunity 
cases. The court stated that as the notice 
of intent to initiate litigation had not been 
given, the statute of limitations had not 
been tolled and the limitation period had 
expired soon after the complaint was filed. 
The court concluded that the statute of 
limitations period had expired before the 
required notice of intent had been given 
to defendants, University of Miami and 
Dr. Scheinberg, and thus, the trial court 
erred in abating the action as to those 
defendants.!5 The court expressly rejected 
Freundlich’s argument that the notice she 
sent Jackson Memorial Hospital sufficed 
as notice to all defendants. 

The Knuck decision was followed by 
the Second District Court of Appeal in 
Pearlstein v. Malunney, 500 So.2d 585 
(Fla. 2d DCA 1986), review denied, 511 
So.2d 299 (Fla. 1987) and was also ap- 
proved in Lynn v. Miller, 498 So.2d 1011 
(Fla. 2d DCA 1986). In Pearlstein, a 
medical malpractice action had been filed 
without compliance with the statutory 
notice provisions of F.S. §768.57. The 
defendants filed a motion to dismiss based 
upon the failure to comply with the man- 
datory requirements of the statute. The 
trial court denied the motion, holding that 
F.S. §768.57: (1) unreasonably discrimi- 
nates against medical malpractice litigants; 
(2) deprives litigants of their constitutional 
right of access to the courts; and (3) is 
unconstitutionally vague. The trial court 
ruled that alternatively, the complaint it- 
self satisfied the notice requirements of the 
statute. The court directed the defendants 
to file an answer to the complaint.'6 The 
defendants sought a writ of certiorari in 
the Second District Court of Appeal. 

The Second DCA granted certiorari. 
The court upheld the constitutionality of 
the prefiling notice requirements recogniz- 
ing that the malpractice act was enacted 
in response to a perceived crisis in the 
availability of reasonably priced health 
care services, which crisis was prompted 
by escalating medical malpractice insur- 
ance premiums. Further, the court found 
that there exists a valid legislative purpose 
in ensuring the protection of public health 
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by assuring the availability of adequate 
medical care.!7 

The district court quashed that portion 
of the trial court’s ruling which directed 
the defendants to answer the complaint. 
The court indicated that the notice re- 
quirement is a condition precedent to 
filing suit and held that a complaint filed 
without notice is “for all intents and 
purposes, a nonexistent lawsuit.”!8 

In Lynn v. Miller, the court reiterated 
that compliance with the requirements of 
F.S. §768.57 is a condition precedent to 
maintaining a suit and must be satisfied 
within the applicable statute of limitations 
period. The court explained that if the 
limitations period has run, a trial court 
lacks the authority to abate a premature 
complaint even if, but for the prefiling 
notice requirements the complaint would 
not have been timely filed. 

The Second District has, however, found 
that a distinction must be made between 
the commencement of a malpractice suit 
as compared to the existence of a cause 
of action. In Malunney v. Pearlstein, 539 
So.2d 493, (Fla. 2d DCA 1989) (Pearlstein 
I]), the court found that the purpose of 
F.S. §768.57 is wholly procedural in that 
it simply provides the potential defendant 
with an opportunity to resolve the contro- 
versy amicably without the burden of a 
lawsuit. See also Castro v. Davis, 527 
So.2d 250 (Fla. 2d DCA 1988). The court 
held that F.S. §768.57 has no effect upon 
the continuing existence of a cause of 
action. Accordingly, where the initial com- 
plaint was dismissed based upon the plain- 
tiffs failure to allege furnishing of notice 
of intent to initiate litigation after remand 
of the case following the Pearlstein I 
decision, the filing of a new lawsuit prop- 
erly alleging notice involving negligence 
not discovered until January of 1986, is 
not barred by the doctrine of res judi- 
cata.!9 

There are two other significant cases 
addressing the required statutory notice. 
In Glineck v. Lentz, III, 524 So.2d 458 
(Fla. 5th DCA 1988), oral notice of intent 
to initiate medical malpractice litigation 
was held to be insufficient compliance 
with the statute. 

In Solimando v. International Medical 
Centers, et al, So.2d —__, 14 F.L.W. 
1126 (Fla. 2d DCA 1989), the Second 
District Court of Appeal addressed the 
issue of whether a notice of intent sent by 
regular U.S. mail, rather than the statuto- 
rily specitied certified mail, sufficiently 
complied with the act. A medical malprac- 
tice suit had been filed against a number 
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of health care providers. The plaintiff's 
attorney sent the notice of intent to initi- 
ate litigation by regular mail rather than 
by certified mail. The defendants filed 
motions to dismiss the complaint on the 
ground that the court lacked subject mat- 
ter jurisdiction because there had been a 
failure by the plaintiffs to comply with the 
mailing provisions of F.S. §§768.57(2) and 
768.57(3)(a) (1987). 

At the hearing on the motion to dis- 
miss, the plaintiff argued that some of the 
healthcare providers waived the statutory 
certified mail notice requirements because 
the insurance carriers of the healthcare 
providers acknowledged receipt of the 
notice and responded with letters indicat- 
ing that they were reviewing the case to 
determine liability. The plaintiff also ar- 
gued that the defendants should be es- 
topped from asserting the insufficiency of 
the regular mail notice. The trial court did 
not express any view as to the existence 
of waiver or estoppel, but ruled that it had 
no jurisdiction to hear the case, except to 
grant a motion to dismiss for lack of 
subject matter jurisdiction, due to the 
failure of the plaintiff to comply with the 
procedure for mailing notice as set forth 
in the statute. 

On appeal, the Second District Court 
of Appeal rejected the trial court’s ruling 
and held that the notice requirements are 
not jurisdictional and are subject to waiver. 
The court indicated that the failure to 
comply with the prelitigation notice re- 
quirements of F.S. §768.57 does not de- 
prive the trial court of subject matter 
jurisdiction and that the trial court may 
consider the principles of estoppel and 
waiver to excuse noncompliance. Never- 
theless, the court did warn that it is 
essential for the complaint to allege com- 
pliance with the statute. Recognizing the 
difficulty facing a plaintiff who cannot 
make such a representation in framing a 
complaint which will invoke the jurisdic- 
tion of the court, the Second District 
adopted and approved the decision of the 
First District Court of Appeal in Bryant 
v. Duval County Hospital Authority, 502 
So.2d 459 (Fla. Ist DCA 1986). The court 
in Bryant had approved a complaint which 
set forth factual allegations concerning 
waiver of the notice requirements of F.S. 
§768.28(6) in the place of allegations of 
compliance with the statute.2 

The Solimando court certified to the 
Florida Supreme Court the following ques- 
tion as one of great public importance: 


Does the failure to comply with the prelitiga- 
tion notice requirements of §768.57 deprive the 


trial court of subject matter jurisdiction of a 
medical malpractice action or, may the lack of 
such notice be excused by a showing of estop- 
pel or waiver? 


Td. at 1127. 

The issue of whether a trial court in a 
medical malpractice action could permit 
amendment of complaint to allege compli- 
ance with the presuit screening process 
after filing of complaint, where notice was 
given with the statutory limitation period 
was addressed in Lindberg v. Hospital 
Corporation d/b/a Doctor’s Hospital of 
Lake Worth, et al, 545 So.2d 1384 (Fla. 
4th DCA 1989). 

In Lindberg, the plaintiffs, Kurt and 
Mary Lindberg, on April 4, 1986, filed a 
medical malpractice action against Hospi- 
tal Corporation of America and Jamie 
Alalu, M.D., Robert Liem, M.D., and 
Bernard Cheong, M.D., alleging negligent 
care and treatment of Kurt Lindberg in 
April and May of 1984. On the same date 
the complaint was filed, notices of intent 
to initiate litigation were sent to each 
defendant by certified mail. Six months 
later, the defendants filed motions to 
dismiss alleging that plaintiffs failed to 
comply with conditions precedent to the 


filing of the complaint by failing to com- 
ply with F.S. §768.57 (1985) and by failing 
to comply with F.S. §768.495(1) (1985). 
The motions also alleged that this de- 
prived the court of subject matter 
jurisdiction and necessitated dismissal.?! 

At the hearing regarding the defendants’ 
motion to dismiss, the plaintiffs requested 
leave to amend their complaint to allege 
compliance with the above sections. The 
trial court dismissed the cause of action 
without giving them leave to amend and 
the plaintiffs appealed.22 

In reversing the trial court’s dismissal 
of the complaint, the Fourth District 
Court of Appeal held that because notice 
in this case was given within the statutory 
limitation period, and the statute was thus 
tolled pursuant to F.S. §768.57(4) (1987), 
the trial court could have permitted amend- 
ment of the complaint to allege compliance 
with the statutory prerequisites.?3 

The court relied on the Supreme Court 
case in Holding Electric, Inc. v. Roberts, 
530 So.2d 301 (Fla. 1988), which held that 
under F.S. §713.06(3)(d)(1) (1987), deliv- 
ery of the contractor’s affidavit is not 
jurisdictional, although it is a prerequisite 
to maintaining the action and must be 
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completed within the statutory limitation 
period. Therefore, the trial court has author- 
ity to allow the plaintiffs to amend, 
provided the notice is given within the 
appropriate statute of limitations period.” 

The Fourth District Court of Appeal 
acknowledging that their holding is in 
express conflict with Pearlstein I and 
Pearlstein II certified the following ques- 
tion to the Supreme Court: 

Is the failure to follow the presuit screening 
process of Section 768.57, Florida Statutes, a 
fatal jurisdiction defect or may it be corrected 
by following the procedure subsequent to filing 
the complaint so long as the notice of intent to 
litigate is served within the statutory limitations 
period? 

Id. at 1388. 

Another significant aspect of the mal- 
practice act is the provision for an extension 
of the 90-day presuit screening period. 
A party need only file a petition with the 
clerk of the court where suit will be filed 
requesting the automatic 90-day exten- 
sion.26 In addition, upon stipulation by 
the parties, the 90-day period may be 
extended, and the statute of limitations is 
tolled during any such extension.2”? A 
cautionary note for the practitioner: The 
extension of the 90-day presuit screening 
period as to some of the defendants does 
not toll the statute of limitations as to all 
defendants involved in the medical mal- 
practice action.”8 


Included among its objectives, the mal- 
practice act is designed to encourage pretrial 
settlement of meritorious claims in order 
to avoid expensive litigation and antici- 
pated further increases in medical 
malpractice insurance premiums. 
MacDonald v. McIver, 514 So.2d 1151 
(Fla. 2d DCA 1987). The act requires 
potential parties to assist, in good faith, 
an insurer or self-insurer in its investiga- 
tion of potential claims. F.S. §766.106(3)(a) 
(1988) (formerly §768.57(3)) provides: 

Each insurer or self-insurer shall investigate the 
claim in good faith, and both the claimant and 
prospective defendant shall cooperate with the 
insurer in good faith. If the insurer requires, a 
claimant shall appear before a pretrial screen- 
ing panel or before a medical review committee 
and shall submit to a physical examination, if 
required. Unreasonable failure of any party to 
comply with this section justifies dismissal of 
claims or defenses. (Emphasis added) 

In order to promote and expedite dis- 
covery, the act requires potential parties 
to engage in informal discovery during the 
presuit investigation period. F.S. 
§768.106(6) (Supp. 1988) (formerly F.S. 
§768.57(6) (1987) states: 

Upon receipt by a prospective defendant of a 
notice of claim, the parties: shall make discover- 
able information available without formal 
discovery. Failure to do so is grounds for 


dismissal of claims or defenses ultimately as- 
serted. (Emphasis added) 


The above provisions of the act were 
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tested in two cases: Morris v. Ergos, 532 
So.2d 1360 (Fla. 2d DCA 1988), and 
Pinellas Emergency Mental Health Serv- 
ices (PEMHS) v. Richardson, 532 So.2d 
60 (Fla. 2d DCA 1988). 

In Morris, a defendant physician ap- 
pealed an order striking his defenses for 
failure to timely respond to presuit discov- 
ery which had been requested pursuant to 
F.S. §768.57(6) (1987). In reversing the 
trial court’s order, the Second District 
held that the striking of the physician’s 
defenses was too harsh a remedy.” The 
court reasoned that while the physician’s 
failure to respond to the discovery ques- 
tions until after suit was filed was clearly 
neglectful, it was questionable whether the 
neglect was excusable; therefore, the strik- 
ing of defenses was found to be excessive. 
Citing to the Third District Court of 
Appeal case of Summit Chase Condomin- 
ium Association, Inc. v. Protean Investors, 
Inc., 421 So.2d 562, 564 (Fla. 3d DCA 
1982), the Second District Court stated 
that even when a party’s conduct in re- 
sponse to discovery requests is “laggard 
and slothful,” dismissal of a suit is not 
necessarily warranted. Dismissal is justi- 
fied “only in extreme situations for flagrant 
or aggravated cases of disobedience.”2° 
Since it did not appear that the plaintiff 
in Morris was prejudiced by the delay, 
insofar as the plaintiff did not file suit for 
nearly five months after the expiration of 
the 90-day period and it did not appear 
that time was of the essence to the plain- 
tiffs, the court reversed and remanded the 
action for further proceedings. 

In PEMHS the Second District Court 
of Appeal vacated the trial court’s order 
dismissing PEMHS’ answer and defenses 
in a medical malpractice action. In PEMHS 
a notice of intent to initiate litigation was 
sent to the facility with an accompanying 
discovery request including a series of 
interrogatories and request for produc- 
tion, all pursuant to F.S. §768.57. The 
notice informed PEMHS that it or its 
medical malpractice insurance company 
was required by law to conduct a good 
faith investigation of the claim and, within 
90 days, serve a response to the claimant’s 
attorney. No response was furnished. The 
claimant’s attorney sent a second discov- 
ery request which was ignored by PEMHS. 
Suit was then filed against PEMHS and 
others. A default was entered against 
PEMHS for its failure to respond to the 
complaint. The default was ultimately set 
aside and PEMHS filed its answer and 
affirmative defenses to the complaint. The 
plaintiffs thereafter filed their motion for 
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dismissal of PEMHS’ answer and 
defenses on the basis of the failure to 
respond to the discovery requests, and the 
failure to follow the procedures contained 
in the Comprehensive Medical Malprac- 
tice Reform Act of 1985. The trial court 
entered an order dismissing PEMHS’ an- 
swer and defenses on the basis that as a 
matter of law, it had no discretion to 
overlook the failure of PEMHS to comply 
with the statute. The Second District 
Court of Appeal reversed the trial court’s 
order and held that PEMHS’ answer was 
erroneously dismissed. The appellate court 
stated that the trial court should have 
exercised its discretion to determine whether 
PEMHS’ failure to make discoverable 
information available was “unreasonable” 
pursuant to the statute. 

The Second District explained that al- 
though the statutory language in 
§768.57(3)(a) implies mandatory compli- 
ance, the legislature by including the word 
“unreasonable,” intended that compliance 
be exercised in a reasonable manner.?! 
Therefore, subsection (3)(a) should not be 
interpreted to mean that in every instance 
where a party does not cooperate with the 
insurer or self-insured in good faith, the 
party’s claim or defenses must be dis- 
missed as a matter of law; instead, dismissal 
is available subject to the exercise of 
discretion by the trial court, after it con- 
siders whether the prospective defendant 
acted “unreasonably” in failing to perform 
the statutory duty to cooperate with the 
presuit investigation.32 
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Another significant development con- 
cerning the Medical Malpractice Act of 
1985 is the amendment of the statute.33 
F.S. §§768.57(2) and 768.57 have been 
renumbered and expanded as F.S. §766.106, 
and F.S. §§768.203 through 768.206. The 
current statute adds a new requirement as 
to the notice of intent to initiate litigation. 
It is now required that a verified, written 
opinion of a medical expert accompany 
the notice of intent.34 The amendment 
further requires that should the recipient 
of a notice letter respond by denying 
liability, the response must be accompa- 
nied by a verified written medical expert 
opinion.*5 

The amendment also provides that if 
the notice of intent to initiate litigation is 
not in compliance with the reasonable 
investigation requirements of the statute, 
the court shall dismiss the claim and the 
person who mailed the defective notice of 
intent, whether it is the claimant or the 
claimant’s attorney, shall be personally 
liable for all attorney’s fees and costs 
incurred during the investigation and evalu- 
ation of the claim.*® Similarly, if the court 
finds that the response mailed by a defen- 
dant, rejecting the claim, is not in compli- 
ance with the reasonable investigation 
requirements, the court shall strike the 
defendant’s response and the person who 
mailed the defective response, whether the 
defendant or the defendant’s insurer or 
attorney, shall be personally liable for all 
attorney’s fees and costs.37 

In addition, the amendment provides 
that if the court finds that an attorney for 
the claimant mailed a notice of intent 
without reasonable investigation, that the 
attorney filed a medical negligence claim 
without first mailing the proper notice of 
intent, or that an attorney for a defendant 
mailed a response rejecting the claim with- 
out reasonable investigation, the court 
shall submit its finding in the matter to 
The Florida Bar for disciplinary review of 
the attorney.38 

Finally, the amendment sets forth that 
if the court finds that the corroborating 
written medical expert opinion attached 
to any notice of intent, or to any response 
rejecting a claim was not based upon 
reasonable investigation, the court shall 
report its finding as to the medical expert 
issuing such corroborating opinion to the 
Division of Medical Quality Assurance or 
its designee.3? The court may refuse to 
consider the testimony of any such expert 
who has been disqualified three times 
pursuant to this section.” 

The 1988 amendment thus imposes 


further obligations upon medical malprac- 
tice litigants. As of the time this article 
was written, there have been no reported 
decisions construing the 1988 amendment 
to the act. In light of the cases construing 
the previously enacted provisions of the 
act, the cautious practitioner would be 
well-advised to strictly follow the precise 
requirements of the amended act. Counsel 
for any party in a medical malpractice suit 
should carefully update his or her research 
to locate the most recent decisions ren- 
dered after the preparation of this article 
as this area of the law is in a state of flux. 
It is quite likely that this area will be 
further developed through the growing 
body of case law and perhaps further 
legislative modification. 

With careful attention to detail and the 
required procedures, potential difficulties 
and loss of rights may be avoided. Of 
course, whether the act will actually ac- 
complish the goals of the Florida Legisla- 
ture remains to be seen.0 
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37 Fra. Stat. §766.206(3) (Supp. 1988). 

38 Fa, Stat. §766.206(4) (Supp. 1988). 

39 Fra. Stat. §766.206(5)(a) (Supp. 1988). 

4 Fia. Stat. §766.206(5)(b) (Supp. 1988). 


] 
: 
Ayes: 
: 


“ May a Prevailing Party Recover 
Attorney’s Fees for Litigating 
the Issue of Attorney’s Fees? 


PLEA FOR 
UNIFORMITY 


by Marguerite H. Davis and Judge James C. Hauser 


icture yourself in the following post-trial situation: You have just 

successfully represented your client on a complicated case that took two 

weeks to try. You have prevailed on a case in which there is a statute that 

you believe permits you to recover attorney’s fees from the opposing party. 
However, the hearing on attorney’s fees proves to be almost as obstreperous as the 
trial itself. The opposing party disputes not only the amount of attorney’s fees that 
you are claiming, but whether you are even entitled to recover them. After a 
three-day hearing, the trial court rules that you are entitled to recover attorney’s fees, 
albeit at an amount lower than what you were seeking. 

You then move to recoup attorney’s fees for the time you spent litigating the issue 
of attorney’s fees. Will you be entitled to recover such fees? 

As this article will discuss, there is no clear answer. Appellate courts in Florida 
permit or deny such fees on a case-by-case basis with no definitive ruling as to why 
these fees should be granted or denied. When these fees have been awarded, there 
has been no discussion of how such fees should be calculated. 

The intent of this article is to point out the inconsistencies of the appellate court 
rulings regarding statutory attorneys’ fees, to suggest that one uniform rule be 
adopted regarding such fees, and to propose a method of calculating the fees. 


Federal Case Law 

An understanding of the federal law on this issue is instructive to a discussion of 
the Florida law. The federal courts have employed the lodestar method in calculating 
attorney’s fees awarded for litigating the issue of fees. The lodestar method of 
awarding attorney’s fees emanated from the federal courts in 1973,! and as a result, 
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there is a wealth of federal case law 
dealing with this issue. 

Virtually every federal court which has 
employed the lodestar method of award- 
ing attorney’s fees has permitted attorney’s 
fees for litigating the issue of these fees.” 
In fact, one court permitted fees of $150 
an hour? and another court allowed a 
total fee of $40,000.4 

In calculating attorney’s fees for litigat- 
ing the issue of such fees, federal courts 
permit attorney’s fees for the entire time 
spent on that issue. Federal courts have 
not distinguished between the time spent 
litigating the issue of entitlement to these 
attorney’s fees and the time expended 
litigating the amount of attorney’s fees. 

The Third Circuit Court of Appeals has 
developed a two-part test to calculate the 
hourly rate that a prevailing party should 
recover for litigating the issue of attorney’s 
fees. The trial court should: (1) generally 
allow the attorney the normal hourly rate, 
but (2) consider the success or lack of 
success of the prevailing party on the sole 
issue of attorney’s fees.° 

Thus, if the prevailing party seeks 
$200,000 in attorney’s fees, but the trial 
court only awards $100,000, then the pre- 
vailing party’s attorney’s fees for litigating 
the issue of attorney’s fees should be less 
than his normal hourly rate. 

The District of Columbia Court of 
Appeals increased the lodestar by five 
percent because the party liable for attor- 
ney’s fees refused to stipulate to a reason- 
able attorney’s fee.® 

The appellate courts have, however, 
placed certain limitations on the appropri- 
ateness of awarding these fees, such as 
when fee records were not accurately and 
timely kept. In one case, the Second 
Circuit Court of Appeals disallowed attor- 
ney’s fees for the time spent reconstructing 
the time records.” The Second Circuit also 
denied attorney’s fees for litigating the 
issue of fees for failing to keep accurate 
time records and suggested that it was 
permissible to deny attorney’s fees for the 
entire case if accurate records were not 
kept.’ 


Florida Cases 

In 1985, the Florida Supreme Court 
adopted the lodestar method for calculat- 
ing attorney’s fees when such fees are 
permitted by statute.? 

The Florida courts have allowed full 
and partial recovery; they have also denied 
recovery for the time spent litigating the 
issue of attorney’s fees. Whether full or 
partial recovery is allowed depends upon 


Virtually every 
federal court which 
has employed the 
lodestar method of 
awarding attorney’s 
fees has permitted 
attorney’s fees for 
litigating the issue 
of these fees 


the nature of the case involved. Some 
decisions by the appellate courts have not 
distinguished between the issue of entitle- 
ment to attorney’s fees from the issue of 
the amount of attorney’s fees. These courts 
have permitted attorney’s fees to be 
awarded for the entire time spent by the 
attorney litigating the issue of fees. 


Attorney’s Fees are Permitted for Litigat- 
ing Both Entitlement to Attorney’s Fees 
and the Amount of Attorney’s Fees 

In Tiedman v. City of Miami, 529 So.2d 
1266 (Fla. 3d DCA 1988), the Third 
District Court of Appeal allowed a recov- 
ery of fees for the entire time spent 
litigating the issue of attorney’s fees by a 
party against whom a frivolous lawsuit 
was commenced. Citing federal case law, 
the court in Tiedman permitted a party 
who had prevailed under F.S. §57.105 to 
recover his fees. 

Attorney’s fees for litigating the issue 
of fees have also been permitted by the 
appellate courts in insurance cases. In 
Earnest v. Southeastern Fidelity Insurance 
Company, 407 So.2d 995 (Fla. 3d DCA 
1982), appeal after remand, 422 So.2d 
1092 (Fla. 3d DCA 1982), the Third 
District Court of Appeal awarded such 
fees without explanation. This decision 
by the Third District was in accordance 
with an earlier decision by the Fifth Dis- 
trict Court of Appeal in Gibson v. Walker, 
380 So.2d 531 (Fla. Sth DCA 1980).!° 

In the Gibson decision, the Fifth Dis- 
trict implied that an attorney is entitled 
to attorney’s fees for litigating the issue of 
such fees. In that case, the plaintiff filed 
suit against his own insurance company 
on June 20. The insurance company of- 
fered to pay the full policy limits, but 
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refused to pay any of the insured’s attor- 
ney’s fees. The attorney for the insured 
declined to accept the offer because of his 
entitlement to attorney’s fees by statute.!! 
The case proceeded to trial, where the 
insured prevailed. The trial court awarded 
attorney’s fees to the insured, but limited 
his attorney’s fees only through the date 
of the insurance company’s offer to settle. 
The insured appealed, claiming he was 
entitled to attorney’s fees for the entire 
case. The Fifth District ruled that the 
insured was entitled to fees for the entire 
case, although the time period spent after 
the date of the insurance company’s settle- 
ment offer was devoted solely to the issue 
of attorney’s fees. 


Statutes Which Permit Attorney’s Fees 
for Litigating the Issue of Attorney's Fees 

Several Florida statutes have been inter- 
preted to imply that attorney’s fees should 
be awarded for the time spent litigating 
the issue of attorney’s fees. Florida stat- 
utes dealing with unfair and deceptive 
trade practices have been so interpreted 
by the Second District Court of Appeal 
in F.S. §501.2105(1), (2), and (3) imply that 
the prevailing party is entitled to recover 
attorney’s fees for the entire time spent 
on the case, including the appeal. The 
Second District stated in dicta, however, 
that if attorney’s fees were to be paid on 
a contingent fee basis, the plaintiff would 
not be entitled to attorney’s fees for the 
time spent litigating the issue of attorney’s 
fees. 

Several Florida courts’ decisions have 
awarded only part of the attorney’s fees 
for litigating the issue of attorney’s fees. 
In contrast to the federal courts, these 
decisions have distinguished between time 
spent litigating the issue of entitlement to 
attorney’s fees and the time spent litigating 
the amount of attorney’s fees. 


A Party Seeking Attorney’s Fees for Liti- 
gating the Issue of Attorney’s Fees May 
Recover Attorney’s Fees for Entitlement 
of Attorney’s Fees, but not the Amount 
of Attorney’s Fees 

In a 1987 workers’ compensation case, 
Crittenden Orange Blossom Fruit v. Stone, 
514 So.2d 351 (Fla. 1987), the Florida 
Supreme Court ruled that, although an 
attorney would be entitled to recover 
attorney’s fees for the time spent litigating 
the issue of entitlement to attorney’s fees, 
he would not be entitled to recover the 
time spent litigating the amount of attor- 
ney’s fees. Justice Ehrlich, who dissented 
in part, would have permitted attorney’s 
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fees for litigating both entitlement and 
amount. 

This decision by the Florida Supreme 
Court partially reversed a decision in 
Crittendon Orange Blossom Fruit v. Stone, 
492 So.2d 1106 (Fla. Ist DCA en banc 
1986), which would have allowed attor- 
ney’s fees for litigating both the issue of 
entitlement to attorney’s fees and the 
amount of such fees. 

It should be noted that the Florida 
Supreme Court views workers’ compensa- 
tion cases differently than other types of 
civil cases because the Florida Workers’ 
Compensation Act under F.S. §440.34(1987) 
contains specific attorney’s fees provisions 
for claims under that act. For example, 
the Florida Supreme Court held that an 
attorney who testified as an expert witness 
regarding the reasonableness of attorney’s 
fees would not be entitled to have his time 
reimbursed as a taxable cost in a workers’ 
compensation case,!? even though it may 
be awarded in a divorce case.!3 

Making the distinction between entitle- 
ment to attorney’s fees and the amount of 
attorney’s fees is not always easy. This 
required analysis will only result in in- 
creased litigation. 

For instance, suppose the party liable 
for attorney’s fees makes an offer of 
judgment of $2,000 on December 1. The 
offer is silent as to the opposing party’s 
entitlement to attorney’s fees, and, there- 
fore, the offer is rejected.'4 On December 
31, the $2,000 offer is accepted with the 
proviso that the opposing party will pay 
attorney’s fees. In the resulting dispute 
concerning attorney’s fees, the party liable 
for fees claims that the party authorized 
to recover fees should not be permitted 
such fees for the time period between 
December | and December 31. If attor- 
ney’s fees are deemed awardable for the 
time period between December 1 and 
December 31, are the parties disputing 
entitlement to attorney’s fees or the amount 
of attorney’s fees? There is no clear answer 
to this dilemma. 


A Party is not Permitted to Recover 
Attorney's Fees for Litigating the Issue of 
Attorney's Fees 

Although courts have allowed recovery 
of attorney’s fees for litigating the issue of 
fees in some cases, other cases have denied 
such recovery. In one such case where an 
insured filed suit against his insurance 
company, the insured had a contract with 
his attorney for a retainer of $500, plus 
any additional attorney’s fee the court 
would award. After spending 30 hours on 


the case, the insurance company paid off 
the policy and offered the insured $500 in 
attorney’s fees. The insured rejected the 
offer and the attorney spent an additional 
200 hours litigating solely the issue of the 
amount of his fee. Based on the wording 
of the contract, the Fourth District Court 
of Appeal held that attorney’s fees would 
be limited to the time expended prior to 
the offer and denied attorney’s fees for 
litigating the amount of attorney’s fees.!5 

The Florida appellate courts continue 
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to be inconsistent in their dealings with 
this issue of attorney’s fees. Several deci- 
sions have not allowed any recovery of 
such fees. In one such decision, In re 
Estate of Rayhill v. Roth, 516 So.2d 26 
(Fla. 3d DCA 1987), the Third District 
Court of Appeal has ruled that the time 
spent litigating the issue of fees is not 
recoverable in probate cases, and, as a 
result, disallowed 90 hours spent on that 


Such fees were disallowed in an eminent 
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PerfectPal Makes 
WordPerfect” Easy 


PerfectPal is a productivity tool for Word- 
Perfect® 4.2/5.0/5.1 that uses a systern of 
more than 375 pre-coded macros ac- 
cessed by the Alt key. 

With simplified key strokes named for 
every WordPerfect® command from the 
very simple to the most advanced, such 
as “P" to print a document, "O" to do out- 
lines, "G" to send a go signal to the pri- 
nter, "BOX" for Box/Line drawing, "COL3" 
to set up three evenly spaced columns, 
the time to find and execute commands 
is cut by as much as 90%. 

Moving/copying text; easy merge; pre- 
set sorts; effortless math; using pre-set 
fonts; setting up graphic images, and 
simplified desk-top publishing, now 
requires just one or two key strokes 
instead of struggling through the manual 
and several layers of menus. Routines 
specific to the legal profession such as 
tables of authorities’ creation and genera- 
tion, line numbering, are pre-coded in 
simplified format as well. 

PerfectPal has special science/math/- 
foreign language characters; strips hard 
returns and extra spaces from converted 
documents; searches for hidden codes; 
label and envelope print routines; pre-set 
style sheets; a date/time-stamped note 
pad, macros which can delete all Bold or 
Margin settings. And the list goes on and 
on. 

Many macros include pop-up tips, 
prompts and instructions making Per- 
fectPal an excellent tutor as well. INFO 
WORLD says PerfectPal "is a good way 
for new users to learn the WordPerfect 
program and for more experienced users 
to experiment with macros." COMPUTER 
SHOPPER says PerfectPal is “Word- 
Perfect’s Best Friend......PerfectPal oper- 
ates just as advertised. Easy to install 
and quickly learned it is a super addition 
to WordPerfect®. PerfectPal is not memo- 
ry resident so there is no conflict with 
other programs." (6/89) 

PerfectPal comes on 51%" or 32" disks, 
with two 3- by-18 inch templates describ- 
ing all commands, a user’s manual, and 
a 30 day money-back guarantee. For 
IBM/compatibles and works on all Net- 
works. 

PerfectPal costs $79 + $5 S/H ($10 
foreign). Check, credit card, P.O. or 
C.O.D. from PC Template P.O. Box 9273 
Glendale CA 91226 or call (800) 451- 
6086. FAX (818) 241-7988 (indicate WP 
version - 4.1, 4.2, 5.0, or 5.1.) 

For a limited time, included for free is 
the popular SpreadPal, a complete set of 
LOTUS® macros. Makes all versions of 
LOTUS® incredibly easy to use. 
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domain case as well. The Third District 
denied attorney’s fees for litigating the 
issue of attorney’s fees, partially because 
the attorney had taken the case on a 
contingent fee basis.!® 

Recovery of attorney’s fees for litigating 
the issue of attorney’s fees has also been 
disallowed in a mechanic’s lien case. In 
Service Insurance Company v. Gulf Steel 
Corp., 412 So.2d 967 (Fla. 2d DCA 1982), 
a client signed an agreement with his law 
firm that the law firm would accept what- 
ever fee the court awarded, but if there 
was no court award, the fee would be paid 
by the client. The client also agreed that, 
whatever amount was awarded by the 
court, the amount would not be shared 
with the client. Since the client did not 
have an interest in the outcome of the fee, 
the Second District Court of Appeal ruled 
there should be no attorney’s fees for 
litigating the issue of fees. It must be 
remembered, however, that this case was 
decided prior to the “todestar case” of 
Florida Patient’s Compensation Fund v. 
Rowe, 472 So.2d 1145 (Fla. 1985). The 
Second District has since ruled that the 
lodestar method applies to mechanic’s lien 
cases. 


A Plea for Uniformity 

Thus, as can be seen, the law in this area 
is unsettled. The Third District Court of 
Appeal itself has ruled both ways on this 
issue.!7 

The authors believe that an attorney 
should be entitled to attorney’s fees for 
litigating the issue of such fees because a 
hearing on the fees no longer takes five 
or ten minutes. In Dykes v. Dykes, 475 
So.2d 1261 (Fla. Sth DCA 1985), the issue 
took five days. One way or another, an 
attorney for the party entitled to attor- 
ney’s fees will have to be compensated for 
his time litigating the amount of the fees. 
If the courts do not require the party 
liable for attorney’s fees to pay for such 
fees, then the client will be required to 
reimburse his attorney for the time spent 
on that issue. If the legislature sees fit to 
require the opposing party to pay attor- 
ney’s fees, then the opposing party should 
also be responsible for time expended 
litigating the entire issue of attorney’s 
fees. !8 

The federal Third Circuit was the first 
court to establish the lodestar method in 
awarding attorney’s fees,!9 and best ex- 
plained the basis for awarding fees for 
litigating the issue cf attorney’s fees: 
If an attorney is required to spend time litigat- 
ing his fee claim, yet may not be compensated 


for that time, the attorney’s effective rate for all 
the hours expended will be correspondingly 
decreased. Recognizing this fact, attorneys may 
become wary about taking Title VII cases, civil 
rights cases or other cases for which attorney’s 
fees are statutorily authorized. Such a result 
would not comport with the purpose behind 
most statutory fee authorizations, viz, the en- 
couragement of attorneys to represent indigent 
clients and to act as private attorneys general 
in vindicating congressional policies.” 

The rationale for a distinction between 

an award for litigating entitlement and no 
award for litigating amount becomes even 
more difficult to justify if separate counsel 
handles the issue of litigating attorney’s 
fees. In holding attorney’s fees were award- 
able for the appeal of the issue of fees, the 
First District Court of Appeal provided: 
If appellee’s counsel is not paid through an 
award by this court, either counsel will go 
unpaid for appellate efforts, or the benefits 
attained below will be eroded. The problem is 
further compounded because the appellate rep- 
resentation was performed by a different attorney 
than the one who successfully represented the 
claimant before the deputy commissioner.”! 


With attorney’s fees potentially award- 
able in every case, as based on the offer 
of judgment statutes? and rule,?3 the issue 
of fees will be hotly contested. It is 
apparent that the intent of the legislature 
will be thwarted if the party entitled to 
attorney’s fees under a statute or rule is 
required to reimburse his attorney for 
litigating the amount of the fees. 

The authors believe an attorney should 
be entitled to attorney’s fees when liti- 
gating the issue of fees, even if the attor- 
ney is retained on a contingency fee basis. 
It makes no sense to permit attorney’s fees 
for those clients who pay on an hourly 
basis, but deny attorney’s fees for those 
paying on a contingency fee basis. Those 
clients who can afford to pay on an hourly 
basis are usually wealthier than those who 
pay on a contingency fee basis. Thus, 
there is a likelihood that such a policy may 
violate the equal protection clause of the 
14th amendment. Furthermore, if the at- 
torney is not able to collect his fee for the 
time spent litigating the issue of fees from 
the opposing party, he will be forced to 
collect his fee from his client, who may be 
unable to pay. 

The authors would urge the courts 
throughout the State of Florida to adopt 
the “lodestar” method employed by the 
Third Circuit in calculating the hourly rate 
that a prevailing party recovers for litigat- 
ing the issue of attorney’s fees. The trial 
court should thus: (1) allow the attorney 
the normal hourly rate, but (2) consider 
the success or lack of success of the 
prevailing party on the sole issue of 
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attorney’s fees.”4 

Finally, whatever rule is adopted should 
be uniform for all areas of law in which a 
party is entitled to recover attorney’s fees 
for litigating the issue of such fees. To 
hold otherwise would only invite litiga- 
tion, since this issue would have to be 
litigated in each area of the law where 
attorney’s fees are recoverable. 


! The first application of the lodestar method 
was used in Lindy Brothers Builders of Phila- 
delphia v. American Radiator & Standard 
Sanitary Corporation, 487 F.2d 161 (3d Cir. 
1973). The lodestar method has since been 
approved by the U.S. Supreme Court. Pennsyl- 
vania v. Delaware Valley Citizens Council for 
Clean Air, 483 U.S. 711 (1987); Blum v. Sten- 
son, 465 U.S. 886 (1984). 

2Black Grievance Committee v. Philadel- 
phia Electric Company, 802 F.2d 648 (3d Cir. 
1986); In re Nucorp Energy Inc., 764 F.2d 665 
(9th Cir. 1985); Gabriele v. Southworth, 712 
F.2d 1505 (ist Cir. 1983); Riddle v. National 
Democratic Party, 712 F.2d 165 (Sth Cir. 1983); 
King v. McCord, 707 F.2d 466 (11th Cir. 1983); 
McGown v. King, 661 F.2d 880 (D.C. Cir. en 
banc 1980); Gurule v. Wilson, 635 F.2d 782 
(10th Cir. 1980); Knighton v. Watkins, 616 F.2d 
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f one claims or receives Florida 
workers’ compensation benefits 
and thereafter sues an alleged 
third party tortfeasor for dam- 
ages resulting from the work- 
related injury or death,! the employer or 
its insurance carrier can assert a lien on 
the proceeds of any settlement or judg- 
ment against the third party. In many 
cases, this lien will entitle the employer/ 
carrier to a lion’s share of the employee’s 
tort recovery. 

The lien is authorized by 
F.S. §440.39(3)(a). This sub- 
section was established in 
1951.2 The subsection, as 
amended in 1977, remained 
virtually unchanged until it 
was amended in 1983. Be- 
cause the date of the em- 
ployee’s injury determines 
which amended form of the 
subsection is applicable to a 
particular case,? an under- 
standing of the 1977 and 1983 
forms will provide the practi- 
tioner with the knowledge re- 
quired for most pending cases. 
The subsection was also 
amended in 1989. That amend- 
ment will be discussed later in 
this article. 

The portion of the subsec- 
tion which is the subject of 
this article is set forth below. 
The 1979 amendatory language 
is indicated by italics. The 1983 
amendatory language is indi- 
cated by enclosure in brackets. 
The remainder is the language 


of the 1977 amendment. 

Upon suit being filed, the em- 
ployer or the insurance carrier, as 
the case may be, may file in the 
suit a notice of payment of com- 
pensation and medical benefits to 
the employee or his dependents, 
which said notice shall constitute 
a lien upon any judgment or settle- 
ment recovered to the extent that 
the court may determine to be their pro rata 
share for compensation and medical benefits 
paid or to be paid under the provisions of this 
law. [,less their pro rata share of all court costs 
expended by the plaintiff in the prosecution of 
the suit including reasonable attorney’s fees for 
the plaintiff's attorney. In determining the em- 
ployer’s or carrier’s pro rata share of those costs 
and attorney’s fees, the employer or carrier 
shall have deducted from its recovery a percent- 
age amount equal to the percentage of the 
judgment which is for costs.and attorney’s fees. 
Subject to this deduction,] The employer or 


carrier shall recover from the judgment, after 
costs and attorney’s fees incurred by the em- 
ployee or dependent in that suit have been 
deducted, 100 percent of what it has paid and 
future benefits to be paid, unless the employee 
or dependent can demonstrate to the court that 
he did not recover the full value of damages 
sustained because of comparative negligence or 
because of limits of insurance coverage and 
collectibility. The burden of proof will be upon 
the employee. Such proration shall be made 
by the judge of the trial court upon application 
therefore and notice to the adverse party.‘ 


Determining and 
Satisfying Liens 


for Workers’ 


Compensation 


Benefits 


by Reginald E. Wilcox 


The 1979 amendatory language con- 
firmed the previous applications by the 
courts, which had included medical bene- 
fits in the lien under the 1977 amend- 
ment.> 

The effect of the 1983 amendatory lan- 
guage was to include the employee’s attor- 
neys’ fees and costs as a factor in arriving 
at the amount of the employer/carrier’s 
lien. Prior to this amendment, attorney’s 
fees and costs had been used only in 
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computing an employee’s net tort recovery 
for the purpose of establishing a cap on 
the amount of the lien. This cap remains 
applicable to liens under the 1977-79, 
1983, and 1989 forms of the subsection. 

Because the language in the subsection 
is otherwise identical, most of the deci- 
sions construing the subsection as amended 
in 1977 and 1979 are equally applicable to 
the subsection as amended in 1983. Excep- 
tions will be noted in this article. 

The paramount issue in 
most lien determination pro- 
ceedings is whether the lien 
should be for the total amount 
or only a pro rata amount of 
the workers’ compensation 
benefits paid and to be paid 
by the employer carrier. The 
appellate courts recognize only 
three potential bases for pro- 
ration of the lien. 

In cases governed by the 
1977-1983 forms of the sub- 
section, proration can be based 
on the employee’s recovery of 
less than the full value of his 
damages because of his com- 
parative negligence or because 
of the tortfeasor’s limits of 
insurance coverage and uncol- 
lectibility of the judgment. In 
cases governed by the 1983 
form of the subsection an 
additional basis is the em- 
ployee’s attorney’s fees and 
costs. 

The courts have rejected 
arguments that the lien should 
be reduced because a portion 
of the judgment or settlement 
represented pain and suffer- 
ing or a spouse’s claim for 
loss of consortium or because 
of the tortfeasor’s question- 
able liability.® 

The method for computing 
the pro rata reductiun of the 
lien due to the employee’s comparative 
negligence was not definitively resolved 
until the Florida Supreme Court’s deci- 
sion in Nikula v. Michigan Mutual Insur- 
ance, 531 So.2d 330 (Fla. 1988). Was the 
reduction to be based upon a distinct 
evidentiary finding by the court in the lien 
determination proceeding, in the same 
manner as a jury determines the percent- 
age of comparative negligence attributable 
to a plaintiff, or was the court merely to 
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presume the percentage of comparative 
negligence from the ratio of the em- 
ployee’s settlement to his full value of 
damages? The Third District had held that 
the former method was correct in Brandt 
v. Phillips Petroleum Co., 511 So.2d 1070 
(Fla. 34 DCA 1987), while the Fourth 
District had specifically endorsed the lat- 
ter in Michigan Mutual Insurance v. 
Nikula, 503 So.2d 534 (Fla. 4th DCA 
1987), and the Fifth District had done so 
by implication in American States Ins. v. 
See-Wai, 472 So.2d 838 (Fla. Sth DCA 
1985). In Nikula, the Supreme Court held, 
“{A]ttempting to determine the actual per- 
centage of comparative negligence after 
settlement or judgment introduces an arti- 
ficial issue which need not be litigated. In 
the lien proceedings, it is only necessary 
to determine the presence of comparative 
negligence and, if present, the full value 
-f£ damages. The amount of the settlement 
or judgment speaks for itself.” 

The court thus established a presump- 
tion’ and affirmed the method employed 
by the district court:® where any compara- 
tive negligence is found the employer/ 
carrier’s pro rata share of the tort recovery 
is a percentage equal to the quotient of the 
gross settlement amount divided by the 
full value of damages. For example, if the 
employee settled for $80,000 and the court 
determined his full value of damages to 
be $125,000 then the employer/carrier’s 
lien would be (80,000/ 125,000), 64 percent 
of benefits paid and future benefits to be 
paid. 

For cases governed by the 1983 form of 
the subsection, the Supreme Court’s dic- 
tum in Nikula stated that the net tort 
recovery amount (i.e., after deduction of 
attorneys’ fees and costs) should be used 
in the preceding formula instead of the 
gross settlement amount because the pur- 
pose of the 1983 amendment was “[T]o 
take into consideration the worker’s ex- 
penses in pursuing the third-party claim.” 

Although the certified question addressed 
by the Supreme Court in Nikula was 
confined to lien proration after a tort 
recovery by settlement, the court also 
referred to recovery by judgment. Its re- 
mark appears to indicate that if the tort 
recovery has been by judgment, it is still 
necessary to determine the presence of 
comparative negligence and, if present, the 
full value of damages. 

Because the court’s remark can be fairly 
categorized as dictum, so patently mili- 
tates against the court’s stated purpose, 
and contradicts the position stated in the 
district court’s opinion,!® which it ap- 
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proved in its decision, this writer suggests 
that jury findings as to the presence or 
absence (versus percentage) of compara- 
tive negligence and the full value of dam- 
age be determinative of those issues in the 
lien determination proceedings. . 


Limits of Insurance 
Coverage and Collectibility 

A pro rata reduction of the employer/ 
carrier’s lien is also required when the 
employee proves that he did not recover 
the full value of his damages because of 
limits of insurance coverage and collecti- 
bility. The statutory language is conjunc- 
tive and requires that both elements be 
proved: exhaustion of the third party’s 
insurance coverage and inability to collect 
all or part of the remaining damages from 
the third party’s individual. assets.!! The 
formula for determining the prorated per- 
centage of the lien for benefits paid and 
to be paid is gross tort recovery as reduced 
because of limits of insurance coverage 
and collectibility divided by the full value 
of damages.!2 Net tort recovery is used in 
cases governed by the 1983 form of the 
subsection. !3 

For example, if an employee’s full value 
of damages is $100,000 and he recovers 
only $11,000 because the tortfeasor had a 
$10,000 liability policy and $1,000 of per- 
sonal assets subject to execution, then the 
lien would be in an amount equal to 11 
percent of benefits paid and to be paid 
under the 1977-79 forms of the subsection. 
Under the 1983 form, assuming also that 
his attorneys’ fees and costs totalled $4,000, 
the lien would be equal to seven percent 
of benefits paid and to be paid. 

Note that if the employee’s tort recovery 
is by judgment or settlement and his 
comparative negligence was established, 
the limits of insurance coverage and col- 
lectibility is also immaterial due to the 
operation of the Nikula presumption that 
the entire reduction of his tort recovery is 
attributable to his comparative negligence. 
One can see that these two grounds for 
proration can, therefore, only be argued 
alternatively. 


Attorneys’ Fees and Costs 
Regarding cases governed by the 1977- 
79 forms of the subsection, the Supreme 
Court of Florida held in Coon v. The 
Continental Ins. Co., 511 So.2d 971 (Fla. 
1987), that the employer/carrier’s lien shall 
not be reduced by a “pro rata share” of 
the attorney’s fees and costs incurred by 
the employee in obtaining the tort judg- 
ment or settlement. Those attorneys’ fees 


and costs should only be subtracted from 
the employee’s gross tort recovery. The 
remainder (net tort recovery) represents 
the maximum amount that can be re- 
couped under the lien.!4 

The 1983 form of the subsection gov- 
erns cases arising from work-related inju- 
ries that occurred on or after June 30, 
1983.!5 It expressly requires that the em- 
ployer/carrier’s lien shall be 
[L]ess their pro rata share of all court costs 
expended by the plaintiff in the prosecution of 
the suit including reasonable attorney’s fees for 
the plaintiffs attorney. In determining the em- 
ployer’s or carrier’s pro rata share of those costs 
and attorney’s fees, the employer or carrier 
shall have deducted from its recovery a percent- 
age amount equal to the percentage of the 


judgment which is for costs and attorney’s 
fees.'6 


In Brandt v. Phillips’ Petroleum Co., 
511 So.2d 1070 (Fla. 34 DCA 1987), the 
court held that where the employee’s costs 
and attorneys’ fees ($62,456.49) consumed 
41.64 percent of his gross tort recovery 
($150,000) and he was 25 percent com- 
paratively negligent, the carrier’s lien for 
past and future benefits should be reduced 
by the sum of those percentages, i.e., 100 
percent minus 66.64 percent. Thus, the 
carrier could recoup only 33.36 percent of 
benefits already paid and withhold only 
33.36 percent of future benefits until its 
recoupment totalled the employee’s net 
tort recovery. The court’s explanation for 
adopting that approach was that the ex- 
press statutory formula is clear: the em- 
ployer’s “pro rata share” is simply defined 
as the “amount equal to the percentage of 
the judgment [or settlement] which are 
costs and attorney’s fees.”!7 

In Employers’ Casualty Insurance Co. 
v. Manfredo, 542 So.2d 1365 (Fla. 3d 
DCA 1989), the Third District held that 
the Supreme Court’s opinion in Nikula v. 
Michigan Mutual Ins., required that the 
Brandt method of lien reduction be aban- 
doned in favor of a formula whereby an 
employer/carrier is entitled to a lien on 
the settlement proceeds based upon the 
ratio of the employee’s net tort settlement 
recovery (i.e., settlement amount minus 
amount of attorneys’ fees and costs) to the 
judicially determined full value of the 
employee’s tort claim. The Manfredo court 
observed that the Brandt method can 
result in a “negative” lien even though the 
employee actually pockets a substantial 
amount. 

The Manfredo decision appears to fol- 
low the Supreme Court’s dictum in Nikula: 
“The controlling factor for settlement in- 
volving comparative negligence under the 


amended [1983] version is the ratio of net 
recovery to full value of damages.”!® Also, 
the plain language of the subsection man- 
dates that the lien be reduced only in 
proportion to the reduction of the em- 
ployee’s tort recovery by attorneys’ fees 
and costs. The Manfredo method accom- 
plishes this while the Brandt method does 
not.!9 In fact, the Brandt method virtually 
repeals the subsection in cases where the 
employee’s percentage of comparative neg- 
ligence or diminishment of tort recovery 
due to limits of insurance coverage and 
collectibility is found to exceed the differ- 
ence between the percentage of the tort 
recovery expended for attorneys’ fees and 
costs and 100 percent. The Manfredo 
opinion has been followed by the Fifth 
District.2° 

Note that the preceding issue is not 
present in cases where the employee’s 
recovery of his full value of damages was 
not diminished by comparative negligence 
or limits of insurance coverage and col- 
lectibility. In such cases, the lien is simply 
reduced by the percentage ratio of attor- 
neys’ fees and costs to the amount of the 
settlement or judgment. 


Future Benefits to be Paid 

The subsection states that the employer/ 
carrier shall have “[A] lien upon any 
judgment or settlement recovered to the 
extent that the court may determine to be 
their pro rata share for compensation and 
medical benefits paid or to be paid. . .” 
(emphasis added). 

The identical pro rata share percentage 
determinations that are made in the case 
of benefits paid also apply in finding the 
amount of the employer/carrier’s lien for 
future benefits to be paid.?! If an employer/ 
carrier’s lien is for 45 percent of benefits 
paid, it will also be for 45 percent of 
benefits to be paid. 

The issue differentiating a lien on future 
benefits from a lien on past benefits is the 
method of satisfaction. Except in extraor- 
dinary circumstances,2 the lien for past 
benefits is satisfied by a lump-sum distri- 
bution from the employee’s tort recovery. 
In Aetna Ins. Co. v. Norman, 468 So.2d 
226 (Fla. 1985), the Supreme Court of 
Florida approved the First District’s deci- 
sion in Risk Management Services, Inc. 
v. McCraney and held 
[McCraney] correctly applied the statutory com- 
pensation lien on future benefits. McCraney 
held that the workers’ compensation carrier 
had a present lien on the net tort recovery for 
the benefits it had paid, reduced to the extent 


that the claimant failed to recover the full value 
of damages from the third party tortfeasor. In 


addition to this present lien the carrier in 
McCraney also had a lien on any future 
benefits, which were to be reduced by the 
percentage that the claimant did not obtain a 
full recovery from the tortfeasor. The carrier 
must recommence payment of full benefits, if 
and when the sum of the amounts recovered 
[under the lien for past benefits] and retained 
[under the lien for future benefits] pursuant to 
its lien equals the claimant’s net recovery on the 
tort claim.” 


Although the court in Aetna applied the 
1979 form of the subsection, Aetna should 
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be followed under the 1983 amendment 
with modification to prorate the lien for 
the employee’s attorneys’ fees and costs.”4 

In Tufco, Inc. v. Jernigan, 533 So.2d 
325 (Fla. Ist DCA 1988), the First District 
held that a trial court is not limited to the 
method of lien satisfaction for future 
benefits that was approved by the Su- 
preme Court in Aetna. The Tufco opinion 
held that a trial court has the discretion 
to accomplish lien satisfaction for future 
benefits by, alternatively, awarding the 
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employer/carrier a lump sum recoupment 
of future benefits from the proceeds of the 
third party lawsuit. Essentially, Tufco holds 
that such a lien can attach to future 
benefits or to lawsuit proceeds and that a 
trial court is to determine the method of 
attachment in each case. Tufco is very 
significant because it makes an additional 
and distinct type of property subject to the 
lien (lawsuit proceeds) while Aetna seems 
only to substitute one (future benefits) for 
another (lawsuit proceeds) through judi- 
cial construction. 

The propriety of judicially expanding 
the scope of a statutory lien to the extent 
endorsed by the Jiufco court, and whether 
Tufco conflicts with Aetna, are issues that 
have not been addressed by the appellate 
courts. 


The Hearing 

In cases where the recovery from the 
third party is by judgment, the subsection 
provides that the trial court judge shall 
determine the amount of the lien upon 
motion with service to the adverse party.2 
When the recovery is by settlement, the 
circuit court in the county where the cause 
of action arose shall determine the lien if 
the employer/carrier has given written 
notice of his subrogation rights to the 
third party prior to the settlement.”6 

The employer/ carrier has the burden of 
producing evidence as to the amount of 
the compensation payments it has made 
to the employee and that they were paid 
for the subject injury. The burden of 
producing evidence then shifts to the em- 
ployee, who must present evidence disput- 
ing the amount of the payments or the 


“They say you can’t take it with you, but | 
showed 'em — | handcuffed it to my wrist.” 
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purpose for which they were made.?7 The 
employer/carrier would retain the burden 
of proof as to these facts. 

The employee has the burden of prov- 
ing that the lien should be prorated.?8 The 
employee also has the burden of proving 
the full value of his claim when the tort 
recovery is by settlement.” 

The trial court’s findings must be based 
upon substantial, competent evidence in 
the record.*® Accordingly, unsworn state- 
ments of counsel and affidavits are insuffi- 
cient to support findings unless they are 
admitted by stipulation of the parties.>! 

While it appears that sworn testimony 
of attorneys as experts as to the full value 
of damages and comparative negligence is 
relevant and otherwise admissible,32 the 
expert opinion of an attorney is not 
required.>3 Sufficient objections to evi- 
dence must be made at the hearing to 
preserve the issue for appeal.*4 


Related Matters of Concern 

The employee’s attorney must serve no- 
tice on the employer/carrier of the filing 
of a third party action when the complaint 
is filed. The employer/carrier must then 
file a notice of payment of compensation 
benefits in the action to establish a lien 
upon the employee’s judgment or settle- 
ment.35 

If the employee recovers from a third 
party tortfeasor prior to claiming or ac- 
cepting workers’ compensation benefits, 
the amount recovered, less court costs and 
attorneys’ fees, is set off against nonreme- 
dial care compensation benefits.5* The 
employer/carrier may file suit against the 
third party tortfeasor if the employee fails 
to do so within one year after the cause 
of action accrued. Thirty days’ notice to 
the employee and his counsel is required. 
If the employer/carrier files suit and ob- 
tains a recovery by judgment or settle- 
ment, it can retain an amount from the 
recovery equal to: (1) the amount it has 
paid in compensation and medical bene- 
fits; (2) the present value of all benefits 
payable; and (3) its attorneys’ fees and 
costs in the third party litigation. The 
amount to be retained must be prorated 
in the same manner as a lien would be if 
the third party recovery was made by the 
employee. The remainder of the judgment 
or settlement is paid to the employee.” If 
the employer/carrier does not file suit 
within two years after the cause of action 
accrues, the right to do so reverts to the 
employee.8 

After the employer/carrier has filed suit 
against the third party, the case cannot be 


settled by the employee or employer/ 
carrier unless both consent.*9 

The employee and employer/ carrier 
have a statutorily imposed “[d]Juty to 
cooperate with each other in investigating 
and prosecuting claims against third-party 
tortfeasors by producing non-privileged 
documents and allowing inspection of prem- 
ises. .. .“ There is no statutory remedy 
for noncompliance with this provision, 
except under the 1989 form. Equity should 
provide a mandatory injunction in com- 
pelling circumstances in cases controlled 
by the pre-1989 form of the subsection.*! 


The 1989 Amendment 

Two aspects of the subsection were 
substantially changed by the 1989 amend- 
ment. It is applicable to injuries occurring 
after September 30, 1989. 

The amendment prescribes the same 

method as the 1983 form of the subsection 
for determining the employer/carrier’s re- 
imbursement in those cases where the 
employee recovers the full value of his 
damages. But in those cases where the 
employee recovers less than the full value 
of his damages, the 1989 amendment 
completely departs from its predecessor. 
The employee no longer must prove that 
the reason for his reduced recovery was 
comparative negligence or limits of insur- 
ance coverage and collectibility. He must 
prove only that he recovered less than the 
full value of his damages. The reason for 
his reduced recovery is immaterial. If he 
proves such a reduced recovery, the em- 
ployer/carrier’s reimbursement for past 
and future benefits is limited to: 
a percentage of what it has paid and future 
benefits to be paid equal to the percentage that 
the employee’s net recovery is of the full value 
of the employee’s damages; provided, the fail- 
ure by the employer or carrier to comply with 
the duty to cooperate imposed by subsection 
(7) may be taken into account by the trial court 
in determining the amount of the employer’s 
or carrier’s recovery, and such recovery may 
be reduced, as the court deems equitable and 
appropriate under the circumstances, including 
as a mitigating factor whether a claim or 
potential claim against a third party is likely to 
impose liability upon the party whose coopera- 
tion is sought, if it finds such a failure has 
occurred.*? 


With the exception of the preceding 
provision, the 1989 form is virtually iden- 
tical to the 1983 form. This article’s discus- 
sion of the 1983 form is, therefore, equally 
applicable to the 1989 form in all other 
respects. 0 

'The lien is also applicable to proceeds 


from claims of medical malpractice in the 
treatment of work-related injuries. Liberty 
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Mutual Ins. Co. v. Chambers, 526 So.2d 66 
(Fla. 1988). 

2Fla. Laws Ch. 26546 (1951). The subsec- 
tion has been amended six times. Fla. Laws 
Ch. 59-431 §1; Fla. Laws Ch. 70-148, §6; Fla. 
Laws Ch. 74-197, §18; Fla. Laws Ch. 77-290, 
§11; Fla. Laws Ch. 79-40, §30; Fla. Laws Ch. 
83.305, §15; Fla. Laws Ch. 89-289, §21. The 
1977 amendment became effective July 1, 1977. 
The 1979 amendment became effective August 
1, 1979. The 1983 amendment became effective 
June 30, 1983. The 1989 amendment became 
effective October 1, 1989. 

3 Peninsular Life Ins. Co. v. Picklesimer, 
402 So.2d 1326 (Fla. 4th D.C.A. 1981); Continen- 
tal Ins. Co. v. Coon, 493 So.2d 485 (Fla. 2d 
D.C.A. 1986); C&T Erectors, Inc. v. Case, 481 
So.2d 499 (Fla. 2d D.C.A. 1985); Martel v. 
Gibeaut, 330 So.2d 493 (Fla. 4th D.C.A. 1976). 

4 Fra. Stat. §440.39 (3) (a) (1983). The 
subsection has been held not to violate the 
equal protection and due process clauses of the 
federal and Florida Constitutions or Art. 1, §2 
of the Florida Constitution. Whitely v. U.S. 
Fidelity & Guar. Co., 454 So.2d 63 (Fla. Ist 
D.C.A. 1984). Florida appellate courts have 
not decided whether recoupment by the em- 
ployer/carrier renders the subsection violative 
of Art. 1, §21 of the Florida Constitution, 
which establishes a right of access to the courts 
for redress of a particular injury. See generally 
Sunspan Eng. & Const. Co. v. SpringLock 
Scaffold Co., 310 So. 2d 4 (Fla. 1975). 

5 Zurich Ins. Co. v. Martin, 452 So. 2d 978 
(Fla. 5th D.C.A. 1984); State, Dept. of Health 
v. Culmer, 402 So.2d 1273 (Fla. 3d D.C.A. 
1981); Gangler v. South Florida Crane Service, 
385 So. 2d 153 (Fla. 4th D.C.A. 1980), constru- 
ing the 1974 amendment to the subsection. 
Vocational rehabilitation benefits are not sub- 
ject to the lien. Associated Home Health Agency 
v. Lore, 484 So. 2d 1389 (Fla. 4th D.C.A. 
1986). 

6 E.g., Aetna Ins. Co. v. Norman, 468 
So.2d 226 (Fla. 1985); City of Tallahassee v. 
Chambliss, 470 So.2d 43 (Fla. Ist D.C.A. 
1985); United Parcel Services v. Carmadella, 
432 So.2d 702 (Fla. 3d D.C.A. 1983); see also 
Coon v. The Continental Ins. Co., 511 So.2d 
971 (Fla. 1987). It should be difficult for a court 
to subject a living employee’s spouse’s recovery 
for loss of consortium to the lien if the consor- 
tium claim is settled separately or itemized in a 
verdict because it will be essentially indistin- 
guishable from the children’s recovery excluded 
from the lien in Coon. 

7If an employee proves any comparative 
negligence, it is presumed that comparative 
negligence is the sole reason that he recovered 
less than the full value of his damages. This 
presumption appears to be irrebuttable. Irre- 
buttable presumptions have been held to be 


“unconstitutional as a deprivation of due proc- 


ess. Public Health Trust of Dade County v. 
Valcin, 507 So.2d 596 (Fla. 1987); ERHARDT, 
FioripA Evipence §301.3, §302.1 (2d Ed. 1984). 

8 Michigan Mutual Insurance v. Nikula, 
503 So.2d 534 (Fla. 4th D.C.A. 1987). 

9 Nikula v. Michigan Mutual Insurance, 
531 So.2d at 332 (Fla. 1988). 

10 Michigan Mutual Insurance v. Nikula, 503 
So.2d 534 (Fla. 4th D.C.A. 1987). 

'! Peninsular Life Ins. Co. v. Picklesimer, 
402 So.2d 1326 (Fla. 4th D.C.A. 1981); Edmon- 
son v. Swope, 395 So.2d 553 (Fla. 5th D.C.A. 


1980); Maryland Cas. Co. v. Whitley, 375 So.2d 
18 (Fla. Ist D.C.A. 1979). These cases construe 
identical language in the 1974 amendment of 
the subsection. 

12 State, Dept. of Health, etc. v. McConkey, 
421 So.2d 29 (Fla. Sth D.C.A. 1982); see Aetna 
Ins. Co. v. Norman 444 So.2d 1124 (Fla. 3d 
D.C.A. 1984); see Cooper Transportation, Inc. 
v. Mincey, 459 So.2d 339 (Fla. 3d DCA 1984); 
see American States Ins. v. See-Wai, 472 So.2d 
838 (Fla. Sth D.C.A. 1985). 

13 Nikula v. Michigan Mutual Insurance, 531 
So.2d 330 (Fla. 1988). 

14 Aetna Ins. Co. v. Norman, 468 So.2d 226 
(Fla. 1985); C&T Erectors, Inc. v. Case, 481 
So. 2d 499 (Fla. 2d D.C.A. 1985); Lee v. Risk 
Management, Inc., 409 So. 2d 1163 (Fla. 3d 
D.C.A. 1982); Risk Management Services, Inc. 
v. Scott, 414 So.2d 220 (Fla. Ist D.C.A. 1982); 
see also Coon v. The Continental Ins. Co., 511 
So.2d 971 (Fla. 1987). 

15 Peninsular Life Ins. Co. v. Picklesimer, 
402 So.2d 1326 (Fla. 4th D.C.A. 1981); Continen- 
tal Ins. Co. v. Coon, 493 So.2d 485 (Fla. 2d 
D.C.A. 1986); C&T Erectors, Inc. v. Case, 481 
So.2d 499 (Fla. 2d D.C.A. 1985); Martel v. 
Gibeaut, 330 So.2d 493 (Fla. 4th D.C.A. 1976). 
Fla. Laws Ch. 83-305, §15. 

16 Fra. Stat. §440.39(3)(a) (1983). 

17511 So.2d at 1073. In Coon v. The Conti- 
nental Ins. Co., the employee was not compara- 
tively negligent so that opinion’s dictum does 
not indicate a contrary position. 

18 531 So.2d at 332. 

'9The Brandt method results are dispropor- 
tionate for two reasons: (1) The full value of 
the lien is reduced by the percentage for 
attorney’s fees and costs instead of reducing the 
lien by that percentage after it has been reduced 
by the percentage representing the employee’s 
comparative negligence or limits of insurance 
coverage and collectibility. Since the latter 
reduction was performed on the employee’s 
tort recovery before computing the percentage 
for attorney’s fees and costs, it must also be 
done to the lien before applying the percentage 
for attorney’s fees and costs if the attorneys’ 
fees and costs are to proportionately burden the 
employee and the employer/carrier. (2) Brandt 
performs the reduction of the lien by the 
percentage for attorneys’ fees and costs by 
merely subtracting that percentage instead of 
multiplying the percentage amount of the lien 
by the percentage for attorneys’ fees and costs. 


20 Williams Heating and Air Cond. Co. v. 
Williams, __So.2d__, 14 F.L.W. 2347 (Fla. 
5th D.C.A. 1989). 

21 Aetna Ins. Co. v. Norman, 468 So.2d 226 
(Fla. 1985). 

22 Reliance Ins. Co. v. Davis, 491 So.2d 1177 
(Fla. 4th D.C.A. 1986). 

23 468 So.2d at 228. 

24511 So.2d 1070 (Fla. 3d D.C.A. 1987). 

25 Fra. Stat. §440.39(3)(a) (1983). 

26 Fra. Stat. §440.39(3)(b) (1959). 

27 Safeco Ins. Co. v. Sarkisian, 389 So. 2d 
1088 (Fla. 4th D.C.A. 1980), construing the 
1974 amendment. 

28 Division of Risk Management v. Nation- 
wide Ins Co., 504 So.2d 11 (Fla. Ist D.C.A. 
1986); Hewitt, Coleman & Associates v. Lymas, 
460 So.2d 467 (Fla. 4th D.C.A. 1984); Mary- 
land Casualty Ins. Co. v. Reeves, 418 So. 2d 
1257 (Fla. 4th D.C.A. 1982). 

29 See Hewitt, Coleman & Associates v. 


Lymas, 460 So.2d 467 (Fla. 4th D.C.A. 1984). 

30 Maryland Casualty Ins. Co. v. Reeves, 418 
So.2d 1257 (Fla. 4th D.C.A. 1982); see Hewitt, 
Coleman & Associates v. Lymas, 460 So.2d 467 
(Fla. 4th D.C.A. 1984); see Michigan Mutual 
Ins. v. Nikula, 503 So.2d 534 (Fla. 4th D.C.A. 
1987). 

3! Hewitt, Coleman and Associates v. Ly- 
mas, 460 So.2d 467 (Fla. 4th D.C.A. 1984), 
seeming prohibition on counsel testifying ex- 
plained in Associated Home Health Agency, 
Inc. v. Lore, 484 So.2d 1389 (Fla. 4th D.C.A. 
1986). 

32 E.g., Michigan Mutual Ins. v. Nikula, 503 
So.2d 534 (Fla. 4th D.C.A. 1987). 

33 American States Inc. Co. v. Rozier, 450 
So.2d 547 (Fla. 4th D.C.A. 1984). 

34 Reliance Ins. Co. v. Davis, 491 So.2d 1177 
(Fla. 4th D.C.A. 1986). 

35 Fra. Stat. §440.39(3)(a) (1983). If the 
employee fails to notify the employer/ carrier 
that he has filed suit against the tortfeasor, the 
employer/ carrier is excused from filing a notice 
of payment of benefits if the parties have actual 
notice that benefits have been paid. C&L 
Trucking v. Corbitt, 546 So.2d 1185 (Fla. Sth 
D.C.A. 1989); Williams Heating and Air Cond. 
Co. v. Williams, __So.2d__, 14 F.L.W. 2347 
(Fla. 5th D.C.A. 1989). 

36 Fra. Stat. §440.39(2) (1986). 

37 Stat. §440.39(4)(a) (1959). 

38 Stat. §440.39(4)(b) (1959). 

39 Fia. Stat. §440.39(5) (1984). Because this 
subsection refers only to subsection (4), it is 
arguable that both the employee and employer/ 
carrier must consent to settlement of a claim 
against a third party even after the right to sue 
the third party has reverted to the employee. 

4 Fra. Stat. §440.39(7) (1984). 

41 Cf. Cincinnati Ins. Co. v. Moffett, 513 
So.2d 1345 (Fla Ist D.C.A. 1987). 

42 Fra. Stat. §440.39(3)(a) (1989). 
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isbelief is the frequent reaction of trial 

attorneys who have called us to appeal 

an order when we tell them that the 

order they feel is clearly erroneous 
can’t be reviewed until the end of the case. Final 
orders are reviewable under 
Fla.R.App.P. 9.110.! The types of 
nonfinal orders subject to appeal 
are catalogued in Fla.R.App.P. 
9.130. Other nonfinal orders may 
be subject to review under a writ 
of common law certiorari or the 
other writs described in 
Fla.R.App.P. 9.100. 

At first glance, one might as- 
sume that an imaginative attor- 
ney must be able to wedge an 
order into one of these slots 
for immediate appellate re- 
view. However, trial counsel 
are often dismayed to find 
that there are certain types 
of orders that simply can- 
not be reviewed at the time 
they are entered. Counsel 
must proceed through an en- 
tire case burdened by what 
they view as the trial court’s 
clear error. 

This article examines the oppor- 
tunities for appellate review of 
several types of nonfinal orders. 


Defaults and 
Default Judgments 

If a default and a final default 
judgment have been entered against 
a defendant, counsel obviously may 
appeal a final judgment pursuant 
to Fla.R.App.P. 9.110. The Flor- 
ida Supreme Court has ruled that 
an order denying a motion to set 
aside a default is appealable as a 
nonfinal order determining liabil- 
ity.? 

But can the plaintiff appeal when 
the trial court sets aside a default or default judgment? The 
Second District has ruled that where the trial court sets aside the 
default and the default judgment, that the plaintiff may appeal 
the order as a nonfinal order entered after a final order pursuant 
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to Fla.R.App.P. 9.130(a)(4).3 
By contrast, an order which simply sets aside 
the default when there has not been a default 
judgment entered is not appealable until the end 
of the case.4 The Florida Supreme Court reasoned 
that such an order does not deter- 
mine the issue of liability in favor 
of a party seeking relief, and thus 
is not a proper matter for inter- 
locutory review under 
Fla.R.App.P. 9.130(a)(3)(C)(iv).5 
The plaintiff who has had his 
clerk’s default set aside by the trial 
court will have to wait until the 
end of the case for appellate 
review on the questions of the 
defendant’s excusable neglect 

or meritorious defense.® 


Lack of Prosecution 
The plaintiff’s frustra- 
tion in not being able to 
appeal the setting aside of 
a default has its defense 
counterpart in orders refus- 
ing to dismiss for lack of 
prosecution. If a plaintiff's case 
is dismissed for lack of prosecu- 
tion, it is a final appealable or- 
der.’ If the trial court denies the 
motion to dismiss for lack of 
prosecution, the defendant may 
want to seek immediate appellate 
review rather than incur the costs 
of continued litigation. He can’t. 
The denial of the motion to 
dismiss for lack of prosecution is 
obviously not a final order, since 
the case will go on. The question 
then becomes whether it is review- 
able as a nonfinal order. The case 
law is uniform that the refusal to 
dismiss is not reviewable as a 
nonfinal order pursuant to 
Fla.R.App.P. 9.130.8 
Defendants’ attempts to review 
such a denial through certiorari have proven unsuccessful.? To 
obtain a writ of certiorari a petitioner must show that the order 
on review departs from the essential requirements of law and 
causes irreparable injury. For the second requirement, this 
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means that it cannot be remedied upon 
final appeal.!° 

The irreparable injury requirement is 
particularly problematic in light of the 
decisions holding that simply incurring the 
expense of having to go to trial is not an 
irreparable injury.'! Consequently, attempts 
to seek certiorari review of orders refusing 
to dismiss for lack of prosecution have 
been unsuccessful. !2 

The Third District has also held that 
where a trial court initially dismisses a 
plaintiff's action for lack of prosecution 
but subsequently reinstates the action, the 
reinstatement order cannot be reviewed in 
a nonfinal appeal.!3 


Summary Judgment 

The entry of a final summary judgment 
on the entire case is obviously appealable 
as a final order. The entry of a partial 
summary judgment determining liability 
in favor of the party seeking affirmative 
relief is appealable in a nonfinal appeal.!4 
However, an order denying a motion for 
summary judgment is not appealable by 
interlocutory appeal,'5 or by petition for 
certiorari.!6 

The Second District has declined to 
review the denial of a motion for summary 
judgment even though it was joined with 
another nonfinal matter the appellate court 
deemed properly before it.!7 The Fourth 
District, while noting this rule, permitted 
certiorari review of a summary judgment 
denial where there had been cross motions 
and the party had taken a nonfinal appeal 
on the adverse liability summary judg- 
ment.!8 

So the answer to trial counsel who 
wants immediate appellate review of the 
denial of a motion for summary judgment 
is that it cannot be done — unless. Unless, 
that is, you are in a district allowing a 
denial to be coupled with an appealable 
order. Or unless, as discussed, the motion 
for summary judgment was based on the 
expiration of the statute of limitations, 
and the case is pending in the “right” 
appellate district. 


Statute of 
Limitations “Exception” 

There is a conflict in the Florida inter- 
mediate appellate courts as to whether the 
denial of a motion for summary judgment, 
or of a motion to dismiss, based on the 
statute of limitations is reviewable before 
the end of the case. Decisions from the 
Second and Fifth District Courts of Ap- 
peal hold that such a denial is reviewable 
by a petitioner seeking a writ of prohibi- 


tion on the grounds that the trial court 
lacks jurisdiction to hear the case.!9 

The First District has held that prohibi- 
tion is not available to review the refusal 
to dismiss a case based on the statute of 
limitations.”° It reasoned that a case pro- 
ceeding after the statute has expired may 
be an erroneous exercise of jurisdiction, 
but was not the court acting in excess of 
its jurisdiction. 

Until this conflict is resolved by the 
Florida Supreme Court, it appears that 
whether a defendant can seek review of a 
trial court’s refusal to enter judgment 
based on the statute of limitations will 
depend on where the underlying case is 
pending.?! 


Motions to Dismiss 
— And Insurers 

The considerations discussed above re- 
lating to the denial of a motion for 
summary judgment generally apply to the 
denial of a motion to dismiss. Again, 
depending upon the jurisdiction, the de- 
nial of a motion to dismiss based on the 
statute of limitations may be reviewable 
by prohibition. 

While recognizing that the denial of a 
motion to dismiss is not customarily sub- 
ject to appellate review,22 some courts 
have recognized an exception in light of 
the insurance nonjoinder statute. F.S. 
§627.7262 (1985) limits the circumstances 
under which a liability insurer can be 
joined in a plaintiff's action against the 
tortfeasor insured. 

The Fourth District Court of Appeal 
was the first appellate court to hold that 
a refusal to dismiss an insurer improperly 
joined under the nonjoinder statute could 
be reviewed by a writ of certiorari.?3 
Subsequently, the Fourth District en banc 
receded from that opinion and held that 
certiorari could not be used to review 
orders denying a motion to dismiss in this 
or other contexts.”4 

However, in subsequent decisions, the 
First and Second District Courts of Ap- 
peal, citing to the earlier Fourth District 
decision, have allowed certiorari review 
where trial courts have denied motions to 
dismiss insurers based on the nonjoinder 
statute.25 


Punitive Damages 

Certiorari has long been used to seek 
review of orders compelling discovery on 
the theory that adequate relief cannot be 
granted on final appeal.2° Namely, after 
the discovery has been produced, one 
cannot “unring” the bell.27 


The Florida Supreme Court in Martin- 
Johnson, Inc. v. Savage, 509 So.2d at 1099 
(Fla. 1987), noted that this discovery- 
oriented use of certiorari was being used 
to review the refusal of a lower court to 
strike a punitive damages claim. The ra- 
tionale was that as long as the punitive 
damage claim remained in the case, the 
plaintiff was entitled to certain discovery 
to support that claim. Therefore, the un- 
derlying punitive damage claim was 
reviewed by way of the certiorari review 
of the discovery that would naturally 
follow. 

The Florida Supreme Court held that 
the type of financial information requested 
in punitive damage discovery was not the 
type of “cat out of the bag” material that 
could not await correction on final ap- 
peal.28 After Martin-Johnson, the refusal 
of a trial court to strike a claim for 
punitive damages appeared unreviewable, 
either directly or through the review of a 
discovery order. 

In 1987, the Florida Legislature im- 
posed a requirement that preliminary 
findings be made by the trial court before 
a claim for punitive damages may be 
pled.2? A recent decision has permitted 
certiorari review of an order requiring 
discovery of financial information where 
the trial court had not made the statuto- 
rily required preliminary finding that puni- 
tive damages could be pled.*° It remains 
to be seen whether the Florida Supreme 
Court believes this difference overcomes 
its prohibition in Martin-Johnson. 


Conclusion 

Fla.R.App.P. 9.130 generally spells out 
the type of nonfinal orders which may be 
appealed before the end of the case. Cer- 
tiorari and other writs may provide a 
mode for appellate review in limited cir- 
cumstances. However, there are some 
orders which are simply unreviewable un- 
til the conclusion of the case when a final 
appeal may be 


! There are several potential traps concern- 
ing when an order is final and must be appealed, 
including in multi-party cases. See, e.g., Holton 
v. H.J. Wilson Co., Inc., 482 So.2d 341 (Fla. 
1986). 

2 Doctor’s Hospital of Hollywood, Inc. v. 
Madison, 411 So.2d 190 (Fla. 1982). 

3 Howard v. McAuley, 436 So.2d 392 (Fla. 
2d D.C.A. 1983). 

4Doctor’s Hospital of Hollywood, Inc. v. 
Madison, 411 So.2d 190, 191 (Fla. 1982); see 
also Howard v. McAuley, 436 So.2d 392 (Fla. 
2d D.C.A. 1983); Hemmerle v. Miceli, 445 
So.2d 1151 (Fla. 2d D.C.A. 1984). 

5411 So.2d at 191-192. 
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6 We have not located any appellate deci- 
sions addressing attempted review of such an 
order by certiorari, but based on the require- 
ments for certiorari discussed below, it would 
not appear available to review such orders. 

7 Pursuant to Fia.R.App.P. 9.110 

8 Marsh & McLennan, Inc. v. Aerolineas 
Nacionales del Ecuador, 530 So.2d 971, 973 
(Fla. 3d D.C.A. 1988). 

9 See note 12. 

10 See the excellent article by Haddad, The 
Common Law Writ of Certiorari in Florida, 29 
U.Fia.L.Rev. 207 (1977); regarding the stan- 
dard of review, see Combs v. State, 436 So.2d 
93 (Fla. 1983). 

'l E.g., Pearlstein v. Malunney, 500 So.2d 
585, 587 (Fla. 2d D.C.A. 1986), review denied, 
511 So.2d 299 (Fla. 1987). But see discussion 
therein, and Quality Coffee Service, Inc. v. 
Tallahassee Coca-Cola Bottling Co., 474 So.2d 
427 (Fla. Ist D.C.A. 1985), allowing certiorari 
review of an order denying jury trial. 

12 E.g., Bowl America Fields, Inc. v. Schmidt, 
386 So.2d 1203 (Fla. Sth D.C.A. 1980); see the 
discussion in Marsh & McLennan, 530 So.2d 
971. But see note 21. 

13 Marsh & McLennan, Inc. v. Aerolineas 
Nacionales del Ecuador, 530 So.2d 971 (Fla. 
3d D.C.A. 1988). 

14 Fia.R.App.P. 9.130(a)(3)(C)(iv). Note that 
in both situations, an order merely granting a 
motion for summary judgment is not appeal- 
able, and that an actual judgment needs to be 
entered. E.g., C.E.M. Enterprises v. Watson 
Construction Company, Inc., 537 So.2d 1137 
(Fla. Sth D.C.A. 1989). 

'5 Vanco Construction, Inc. v. Nucor Corp., 
378 So.2d 116 (Fla. Sth D.C.A. 1980). 

16 Td. 

17 Tyler v. Tyler, 490 So.2d 1355 (Fla.2d 
D.C.A. 1986). The matter was apparently be- 
fore the court on a nonfinal order entered after 
a final order, and not on final appeal. See also 
In re Estate of Posner, 492 So.2d 1093 (Fla. 3d 
D.C.A. 1986). 

18 Garrison Retirement Home Corp. v. Han- 
cock, 484 So.2d 1257 (Fla. 4th D.C.A. 1985). 

19 MacDonald v. Mclver, 514 So.2d 1151, 
1153 (Fla. 2d D.C.A. 1987); Brogan v. Mullins, 
452 So.2d 940 (Fla. Sth D.C.A. 1984); ‘see also 
Berry v. Orr, 537 So.2d 1014 (Fla. 3d D.C.A. 
1988), review denied, 545 So.2d 1368 (Fla. 
1989). 

20 Bondurant v. Geeker, 499 So.2d 909 (Fla. 
Ist D.C.A. 1986), review dismissed, 515 So.2d 
214 (Fla. 1987). 

21 In light of the use of prohibition to review 
cases that refuse to dismiss based on the statute 
of limitations, one might wonder if prohibition 
would also be available to review cases that the 
defendant unsuccessfully contended should have 
been dismissed for lack of prosecution. 

22 University Security Insurance Co., Inc. v. 
Spreadbury, 524 So.2d 1167 (Fla. 2d D.C.A. 
1988). 

23 Canadian Home Insurance Co. v. Norris, 
471 So.2d 217 (Fla. 4th D.C.A. 1985). 

24 Hartford Accident & Indemnity Co. v. 
U.S.C.P. Co., 515 So.2d 998 (Fla. 4th D.C.A. 
1987). 

25 University Security Insurance Co. v. 
Spreadbury, 524 So 2d 1167 (Fla. 2d D.C.A. 
1988); Cincinnati Insurance Company v. Mof- 
fett, 513 So.2d 1345 (Fla. Ist D.C.A. 1987). 

26 See Martin-Johnson, Inc. v. Savage, 509 
So.2d 1097, 1099 (Fla. 1987); Manatee County 


v. Estech General Chemicals Corp., 402 So.2d 
75 (Fla. 2d D.C.A. 1981). 

27 E.g. Zuberbuhler v. Division of Admini- 
stration, 344 So.2d 1304, 1305 (Fla. 2d D.C.A. 
1977), cert. denied, 358 So.2d 135 (Fla. 1978). 

28 509 So.2d 1100. 

29 FLa.Stat. §768.72 (1987). 

30 Wolper, Ross, Ingham & Co., Inc. v. 
Liedman, 544 So.2d 307 (Fla. 3d D.C.A. 1989). 

31 The question of which nonfinal federal 
orders are immediately appealable may involve 
certification by the trial court, or the continu- 
ally evolving “collateral order” doctrine, and is 
beyond the scope of this article. 
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ust a few years ago, a new term 

entered the lexicon of the institu- 

tional lender: lender liability. Wor- 

ried bankers rushed to seminars 
to learn just what this terrible thing called 
“lender liability” was and how to avoid it. 
Soon, in light of a recent extraordinary 
case, Federal Deposit Insurance Corpora- 
tion v. W.R. Grace & Co., 877 F.2d 614 
(7th Cir. 1989), bankers may be rushing 
to seminars to learn the meaning of an- 
other new term: borrower liability. 

Lender liability, as bankers discovered, 
was not some new legal theory or cause 
of action invented by the courts. Rather, 
it was a term used to describe a trend in 
which borrowers began to win judgments 
against their lenders with alarming fre- 
quency and sometimes in staggering 
amounts. Appellate courts upheld these 
judgments on the basis of the expansion 
of existing legal principles and the applica- 
tion of these principles to new 
circumstances. ! 

This process of expansion has not been 
limited to the so-called lender liability 
cases. For example, in Johnson v. Davis, 
480 So.2d 625 (Fla. 1985), the Supreme 
Court of Florida joined a growing number 
of courts in expanding the concept of 
fraudulent misrepresentation in real estate 
transactions. The issue in Johnson was 
whether a home seller has a duty to 
disclose to the buyer latent material de- 
fects known to the seller, such as a leaking 
roof or a flooding basement. The court 
analyzed the issue within the context of 
the traditional elements of fraudulent mis- 
representation: 
©) a false statement concerning a material 

act, 

(b) the representor’s knowledge that the rep- 
resentation is false; 

(c) an intention that the representation induce 
another to act on it; and 

(d) consequent injury by the party acting in 
reliance on the representation. 


The issue in Johnson turned upon the 
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court’s analysis of the first element. Under 
the long-standing doctrine of caveat emp- 
tor, a home seller, in an arm’s-length 
transaction, had no liability to the buyer 
for failing to disclose a latent material 
defect, because the seller’s nondisclosure 
did not constitute a false statement. The 
Johnson court rejected this doctrine. In 
wiping out the distinction between af- 
firmative misrepresentation and nondisclo- 
sure, the court expanded the scope of 
conduct that is actionable as fraudulent 
misrepresentation: Where a home seller 
knows of facts materially affecting the 
value of the home, and these facts are not 
readily observable and are not known to 
the buyer, the seller is under a duty to 
disclose them to the buyer.” 

This ruling sent shock waves through- 
out the. Florida real estate business. 
Johnson, however, has now become so 
widely ‘accepted that the seller’s duty to 
disclose defects has been incorporated into 
the current Florida Bar form of real estate 
contract for sale and purchase: “Seller 
warrants that there are no facts known to 
Seller materially affecting the value of the 
Real Property which are not readily ob- 
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servable by Buyer or which have not been 
disclosed to Buyer.”3 

The Johnson case involved a residential 
real estate transaction. Its application to 
commercial real estate transactions in Flor- 
ida remains an open issue.* Unlike the 
typical buyers and sellers in residential 
real estate transactions, commercial real 
estate buyers and sellers generally are both 
sophisticated parties. Often, the buyer will 
conduct extensive investigations into the 
condition of the property. Many commer- 
cial purchase and: sale contracts specifi- 
cally provide for investigation periods dur- 
ing which the buyer is permitted to enter 
upon the property, examine its condition 
thoroughly, and call off the deal if he finds 
the condition to be unsatisfactory. Further- 
more, these contracts may contain specific 
representations by the seller concerning 
the condition of the property. 

Another issue left open by Johnson is 
its applicability to the relationship be- 
tween borrowers and lenders. Lenders, 
after all, make mortgage loans based on 
both the borrower’s credit and the condi- 
tion of the property that is the security for 
the loan. Like buyers of commercial real 
estate, lenders usually conduct extensive 
investigations into the condition of the 
property. Such investigations are part of 
both commercial and residential real es- 
tate loan transactions. Residential mort- 
gage lenders in Florida, for example, rou- 
tinely require roof and termite inspections. 

The Grace case addresses these open 
issues. In an opinion written by Judge 
Richard Posner, a prominent proponent 
of economic analysis of the law,> the 
Seventh Circuit applied the reasoning of 
cases such as Johnson to a case involving 
a commercial loan transaction. Without 
actually so holding, the court came close 
to imposing a duty on a borrower in a 
commercial loan. transaction to disclose 
to his lender material information con- 
cerning the condition of the property that 
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is the security for the loan.6 Borrowers 
who fail to do so, Grace suggests, could 
face huge judgments against them for 
fraud. 

Grace involved a $75 million loan made 
by Continental Illinois National Bank to 
W.R. Grace and Co. and its wholly owned 
subsidiary, Grace Petroleum Corporation. 
The purpose of the loan was to finance 
Grace’s acquisition from a subsidiary of 
Centex Corporation of a 50 percent inter- 
est in three natural gas fields. The so- 
called “nonrecourse production payments 
loan” was repayable only from the reve- 
nues ‘generated by the gas fields. If the 
fields produced no revenues, the loan did 
not have to be repaid. One of the fields, it 
turned out, was worthless, and Grace 
failed to repay the loan. 

Before the loan closed, Grace provided 
to Continental a reserve report prepared 
by an independent engineering firm. Ac- 
cording to the report, Southwest Piney 
Woods, one of the three fields, had 42 
percent of the total gas reserves in the 
three fields. Southwest Piney Woods, the 
report further stated, had no proven re- 
serves because no producing wells had yet 
been drilled there. A petroleum engineer 
for Continental reviewed this report. He 
determined that the proven reserves in the 
remaining two fields had a value of $75 
million, the exact amount of the loan. The 
engineer made a notation that he as- 
sumed, for purposes of his analysis, that 
Southwest Piney Woods was dry. Conti- 
nental decided that even though Southwest 
Piney Woods had no proven reserves, the 
three fields together would provide ade- 
quate security for the loan. 

Centex and Grace agreed to close the 
sale of the three fields on May 23, 1980. 
On May 8, Grace learned that a well 
drilled in Southwest Piney Woods had 
struck water, and by May 18, Grace had 
discovered that Southwest Piney Woods 
would produce absolutely no gas. Grace 
attempted to repudiate the deal with Cen- 
tex, but when Centex threatened to sue 
Grace, Grace decided to proceed with the 
deal. The deal closed on May 27 with a 
covenant allowing Grace to sue Centex. 
Grace later filed a complaint against Cen- 
tex alleging that Centex had defrauded 
Grace by failing to disclose the condition 
of Southwest Piney Woods. The suit was 
eventually settled for $13 million. 

The day after the deal between Grace 
and Centex closed, Centex released an 
announcement of the transaction. The 
announcement included a reference to a 
“noncommercial” well that had been drilled 


48 THE FLORIDA BAR JOURNAL/APRIL 1990 


in Southwest Piney Woods. No one from 
Continental concerned with the Grace 
loan noticed the press release. More im- 
portant, no one from Grace alerted 
Continental to the announcement or oth- 
erwise disclosed to Continental the 
information that Grace had obtained about 
Southwest Piney Woods. On July 1, Grace 
signed the final loan agreement, and Con- 
tinental disbursed the $75 million to Grace 
shortly thereafter. It was not until three 
years later that Grace informed Continen- 
tal of the problem with Southwest Piney 
Woods when Grace sent Continental a 
copy of the complaint that it had filed 
against Centex. 

After the loan closed, natural gas prices 
plummeted, and production from the re- 
maining two fields was not high enough 
to generate enough revenues to repay the 
loan. Upon learning of Grace’s nondisclo- 
sure concerning Southwest Piney Woods, 
Continental sued Grace for fraud. At the 
time of the trial, which was a few months 
before the principal was due to be repaid, 
the loan balance, including principal and 
unpaid interest, exceeded $76 million. The 
jury awarded Continental $25 million in 
compensatory damages and an additional 
$75 million in punitive damages. The trial 
judge then reduced the award of punitive 
damages to $25 million. 

The Seventh Circuit, with Judge Posner 
writing the opinion for the court, affirmed 
the judgment on the issue of liability. 
Judge Posner had no difficulty in conclud- 
ing that the withheld information was 
material. That Continental’s engineer had 
assumed Southwest Piney Woods to be 
dry when he was assessing the loan value, 
Grace had contended, showed that Conti- 
nental did not regard the productivity of 
Southwest Piney Woods as a material 
inducement to its making the loan. Judge 
Posner rejected this contention. Because 
the loan was a nonrecourse production 
payments loan, he reasoned, any diminu- 
tion in potential revenues was material. 
He also rejected Grace’s claim that Conti- 
nental should have noticed the reference 
in the Centex press release to the “non- 
commercial” nature of the well that had 
been drilled in Southwest Piney Woods. 
Continental may or may not have been 
negligent, but fraud, he wrote, is an inten- 
tional tort for which negligence is not a 
defense. 

Judge Posner then turned to the critical 
issue of whether Grace had a duty to 
disclose to Continental, before the loan 
closed, the information that Grace had 
learned about Southwest Piney Woods. 


In resolving this issue, he used economic 
analysis: 

An omission can, of course, be actionable as a 
fraud. But not every failure by a seller (or 
borrower, or employee, etc.) to disclose infor- 
mation to the buyer (or lender, or employer, 
etc.) that would cause the latter to reassess the 
deal is actionable. A general duty of disclosure 
would turn every bargaining relationship into 
a fiduciary one. There would no longer be such 
a thing as arm’s-length bargaining, and enter- 
prise and commerce would be impeded... . 
But when the seller has without substantial 
investment on his part come upon material 
information which the buyer would find either 
impossible or very costly to discover himself, 
then the seller must disclose it—for example, 
must disclose that the house he is trying to sell 
is infested with termites. . . . 

The situation of the would-be lender who 
discovers that his collateral (or a major part of 
it} is worthless because of circumstances that 
the borrower learned without effort or exper- 
tise but that the lender could not have learned 
without a substantial investment of time or 
effort seems assimilable to that of the seller of 
the termite-infested house. . . .” 

With this bold statement, Judge Posner 
extended the reasoning of cases such as 
Johnson to commercial real estate transac- 
tions, including loan transactions. In doing 
so, he placed the emphasis on the relative 
costs to the parties of discovering relevant 
information concerning the property, rather 
than on the relative degree of sophistica- 
tion of the parties. In an interesting twist, 
however, Judge Posner stopped short of 
holding that Grace had a duty to disclose 
to Continental the information concerning 
Southwest Piney Woods. Instead, he wrote, 
he understood Grace to have conceded 
this point. Grace’s argument was simply 
that at the time Grace learned of the 
information, Continental had already made 
a loan commitment so firm that Grace’s 
failure to disclose the information was 
immaterial. 

Continental first committed to make 
the loan on March 14, 1980, when it sent 
a letter to Grace in which it wrote that it 
was “pleased to commit to provide 
$75,000,000 in a production payment loan 
for the benefit of W.R. Grace and Co. The 
terms of the loan are summarized below.” 
The letter contained a discussion of the 
loan’s basic terms, such as interest rate 
and payment terms, and also contained a 
statement that the commitment “is, of 
course, subject to satisfactory documenta- 
tion.” Continental sent another letter to 
Grace on April | (and a nearly identical 
letter on April 7). This letter, which was 
five pages long, set forth “the principal 
terms and conditions of the financing” 
and contained a statement at the end that 
“the above discussion does not constitute 
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an exhaustive list of all the terms and 
conditions of the financing, but does cover 
those items of major importance.” The 
final loan agreement, signed on July 1, 
made satisfactory final loan documenta- 
tion a condition precedent to Continental’s 
duty to perform. 

Judge Posner concluded that the jury 
could properly interpret Continental’s com- 
mitment as containing an implicit condition 
that the circumstances of the loan would 
remain materially unchanged between the 
commitment date and the closing date: 
The only question for us is whether the agree- 
ment was so plainly a commitment by 
Continental to make a nonrecourse loan of $75 
million to Grace come what may that the jury 
would have had to be irrational to find that 
Grace’s failure to inform Continental about the 
disaster that befell the Southwest Piney Woods 
field was material. This we cannot say. The jury 
was entitled to conclude that [Continental 
agreed] to make the loan at the agreed interest 
rate, and other terms and conditions, provided 
nothing new and material came to light be- 
tween the commitment and the closing. . . 8 

Continental, then, prevailed on the issue 
of liability. The court did, however, order 
a new trial on the issue of damages. 
Although the court found nothing wrong 
in concept with an award of punitive 
damages in an amount equal to or greater 
than the amount of compensatory dam- 
ages, it struck down the entire award of 
damages because the jury was not in- 
structed, nor was any evidence presented, 
as to the proper measure of compensatory 
damages. The proper measure, according 
to Judge Posner, should have been to 
determine the amount of principal and 
interest that Continental would have ob- 
tained with an alternative use of the $75 
million, and then to subtract the sum of 
the present value of the loan and the 
interest that Continental had already re- 
ceived on the loan.? Under this formula, 
the total award for damages, including 
punitive damages, could easily exceed the 
original $50 million judgment.!° 

Grace offers lessons to both lenders and 
borrowers. The lesson to lenders is always 
to adhere to basic practices of proper loan 
documentation and due diligence. Conti- 
nental had a long-standing relationship 
with Grace that may have led to less 
stringent practices. As a result, Continen- 
tal’s loan documentation, including both 
the loan commitments and the final loan 
agreement, apparently contained neither 
specific representations by Grace concern- 
ing the condition of the fields nor general 
representations concerning any misstate- 
ments or omissions to state material infor- 
mation. Nor, apparently, did the loan 


documentation contain any specific provi- 
sion making it a condition precedent to 
funding that there have been no material 
changes in the circumstances surrounding 
the loan. This deficiency in the documen- 
tation compounded Continental’s failure 
to conduct, or at least to insist on being 
furnished with, sufficient engineering stud- 
ies concerning the condition of the gas 
fields. The lesson to borrowers is obvious: 
Withholding material information from 
lenders can prove to be very costly. 
Lenders may well regard the introduc- 
tion of “borrower liability” through Grace 
as the answer to their prayers. They would 
be well-advised, however, to remember 
that the reasoning of Grace can apply just 
as well to lender liability cases.!! Ulti- 
mately, Grace should be viewed simply as 
a continuation of a trend observed by the 
Johnson court. “The law,” wrote the Su- 
preme Court of Florida in Johnson, “ap- 
pears to be working toward the ultimate 
conclusion that full disclosure of all mate- 
rial facts must be made whenever 
elementary fair conduct requires it.”!70 


1 See CaPELLO, LENDER LIABILITY Xv-xix (Ist 
rev. 1989). 

2 For further discussion and analysis of the 
Johnson case, see Cooksey, Caveat Venditor 
in Real Estate Sales, 60 Fra. B.J. 31 (Oct. 
1986); Reskin, “Let the Seller Beware” in Real 
Property Sales, 72 A.B.A.J. 108 (Mar. 1, 1986); 
Note, Real Property — Sellers’ Liability for 
Nondisclosure of Real Property Defects, 14 
Fra. St. U.L. Rev. 359 (1986); Note, Johnson 
v. Davis: New Liability for Fraudulent Nondis- 
closure in Real Property Transactions, 11 Nova 
L.J. 145 (1986); Note, Real Property Law: 
Sellers’ Duty to Disclose Material Facts in 
Used Home Sales: Overdue or Overprotection?, 
38 U. Fra. L. Rev. 309 (1986). 

3 Standard W of the Standards for Real 
Estate Transactions set forth on the reverse side 
of the form of Contract for Sale and Purchase 
approved by The Florida Bar and The Florida 
Association of Realtors, Inc., in 1988. 

4The Johnson court stated that the seller’s 
duty of disclosure is “equally applicable to all 
forms of real property, new and used.” 480 
So.2d at 629. It is not clear whether the court 
had commercial real estate in mind. Cf. Jack 
Bakery Services, Inc. v. Western Treats Meat 
Market, Inc., 547 So.2d 250 (4th DCA 1989) 
(concerning an apparent commercial landlord- 
tenant relationship). 

5 See, e.g., PosNER, ECONOMIC ANALYSIS OF 
Law (3d ed. 1986); Posner, THE Economic 
Structure OF Tort Law (1987). 

6 Although it is a federal case applying 
Illinois law, Grace may have special significance 
in Florida. The precedent or which Grace 
primarily relies is Posner v. Davis, 395 N.E.2d 
133 (Ill. 1979), which is also a precedent on 
which Johnson v. Davis heavily relies. The 
recurrence of the names of Davis and Posner 
appears to be pure coincidence. 

7877 F.2d at 619-20 (case citations 


omitted). 

8 877 F.2d at 622 (emphasis in original). 

9 One alternative, the court wrote, “is that 
Continental would have made a smaller loan 
to Grace, and placed the difference elsewhere; 
then the experience of the sum of these hypo- 
thetical loans, compared to the experience of 
the actual loan, would provide the measure of 
Continental’s loss.” 877 F.2d at 614. 

0 As an example of the calculation of the 
damages using this formula, Judge Posner used 
the following hypothetical figures: (a) $130 
million as the amount of principal and interest 
that Continental would have obtained by plac- 
ing the $75 million in another loan or loans; (b) 
$30 million as the present value of the loan 
(“representing a heavy discount from the face 
amount of the loan, in recognition of the 
unlikelihood that it will actually be repaid,” 877 
F.2d at 623); and (c) $65 million as the interest 
that Continental had already received. If these 
were the actual figures, the compensatory dam- 
ages would be $35 million ($130 million, less 
$95 million). Assuming punitive damages in an 
amount at least equal to the compensatory 
damages, the total damages in this hypothetical 
example would be at least $70 million. 

'l See Hooper v. Barnett Bank of West 
Florida, 474 So.2d 1253, 1257 (Ist D.C.A. 
1985), aff'd., 498 So.2d 923 (Fla. 1986) (suggest- 
ing that outside the context of a fiduciary 
relationship, a bank that knows of material 
facts to which another party does not have 
access may have a duty to disclose these facts 
to the other party). See generally CapELLo, 
supra n.1, at 101-103; 112-115. 

!2 480 So.2d at 628. 
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s the dust settles following 
passage of the landmark Fi- 
nancial Institutions Reform, 
Recovery, and Enforcement 

Act of 1989 (P.L. 101-73) (FIRREA), a 

new world of federal law enforcement is 

being discovered. As FIRREA’s title sug- 
gests, the act is as devoted to enhancing 
the power of the banking regulators as it 
is to restructuring the financial institutions 
industry. Some of those enhancements 
should make persons working for finan- 
cial institutions, including attorneys 

(whether inside or outside), more nervous 

than ever. 

Rightly or wrongly, the general public 
perceived that the problems of the savings 
and loan industry were often the result of 
fraud or mismanagement, and that the 
government was unable to control it. The 
public demanded corrective action. The 
federal agencies responsible for regulating 
our financial institutions complained to 
Congress that they lacked sufficient en- 
forcement tools to protect the industry. 
Congress reacted — if not swiftly, at least 
boldly — by giving the regulatory agencies 
all the enforcement powers they requested, 
and then some. 

The changes to banking law enforce- 
ment contained in FIRREA are sweeping. 
The authority of the regulators to penalize 
both institutions and those who work for 
them was broadened in a number of ways. 
First, the universe of persons who may be 
subjected to federal enforcement action 
was expanded substantially. Second, the 
number of banking statutes upon which a 
regulator may choose to base an enforce- 
ment action was enlarged. And third, the 
number and types of financial institutions 
covered by the enforcement provisions 
were broadened. 

Before FIRREA, insiders and their fi- 
nancial institutions could be found liable 
for violating certain, select banking stat- 
utes.! Now, however, almost anyone asso- 
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ciated with a financial institution may find 
himself the subject of an enforcement 
action. The enforcement provisions may 
now be applied to anyone who qualifies 
as an “institution-affiliated party”? — a 
term broadly defined to include not only 
directors, officers, employees, and control- 
ling shareholders of a financial institution, 
but also joint venture partners, minority 
shareholders, consultants, and independ- 
ent contractors, such as attorneys, ap- 
praisers, and accountants, and anyone else 
that the appropriate federal banking agency, 
by regulation or on a case-by-case basis, 
determines participated in the challenged 
conduct. Independent contractors, such 
as outside attorneys, will be liable if it is 
determined that they participated, either 
“knowingly” or “recklessly,” in conduct 
which causes, or is likely to cause, more 
than a de minimus financial loss to, or an 


otherwise not insignificant adverse effect 
on, a financial institution, and is later 
found to have (a) violated a statute or 
regulation; (b) breached a fiduciary duty; 
or (c) constituted an unsafe or unsound 
banking practice (which is a nondefined 
standard historically applied to a broad 
range of conditions or actions, from mak- 
ing risky loans and operating with inade- 
quate capital to inadequately supervising 
personnel and filing reports late). Thus, 
for example, outside professionals, such 
as attorneys or appraisers, who have par- 
ticipated, either by review or otherwise, in 
the decision by a financial institution to 
make a not insignificant loan, may later 
be open to scrutiny and possible enforce- 
ment action should the loan go bad. 

While some enforcement statutes previ- 
ously encompassed those who “partici- 
pated in the conduct of the affairs” of an 
institution, attorneys and other outside 
professionals were not expressly named in 
the statutes or their accompanying regula- 
tions as potential enforcement targets. 
And in practice, regulators seldom sought 
to include attorneys or other outside pro- 
fessionals in enforcement proceedings. By 
their legislative action, however, it may be 
argued that Congress has given the regula- 
tors a mandate to include attorneys and 
other professionals in enforcement 
actions. 

In addition to expanding the numbers 
and types of individuals who may be 
subjected to enforcement action, the num- 
ber of banking statutes enforceable by 
civil money penalties was expanded to 
include virtually all banking laws.’ Before 
FIRREA, civil money penalties were ap- 
plicable only to a select group of statutes. 
The result was regulators stretching the 
scope and meaning of those few statutes 
beyond fair reading in order to provide a 
remedy against a dishonest banker. The 
regulators’ job is now much easier —every 
statute is now subject to a civil money 


penalty for its violation. And in case that 
was not enough, civil money penalties may 
now be assessed for the violation of any 
regulation as well.4 (Previously, only those 
regulations issued pursuant to the select 
group of civil money penalty statutes were 
subject to such enforcement action.) 
Application of the enforcement provi- 
sions beyond Federal Deposit Insurance 
Corporation (FDIC) insured banks to any 
federal or state savings association was 
also accomplished by FIRREA.> Thus, 
Congress has expanded the universe of 
persons and institutions now subject to 
enforcement action, as well as the number 
of statutes and regulations upon which an 
enforcement order may be based. 


Changes to Existing Penalties 

In addition to expanding the laws, per- 
sons, and entities subject to enforcement 
action, Congress also strengthened the 
sanctions which may be imposed. The 
most common and comprehensive en- 
forcement tool has been, and probably 
will remain, the civil money penalty. Pre- 
viously, the maximum civil money penalty 
available to the regulators was $1,000 per 
day the violation continued. Under 
FIRREA, three “tiers” of potential liabil- 
ity for civil money penalties were created.® 

The first tier of liability exposes “insti- 
tution-affiliated parties” to a penalty of 
$5,000 for each day an unintended viola- 
tion continues of: (1) any law or regula- 
tion; (2) any final order or temporary 
order issued by a banking agency; (3) any 
condition imposed in writing by a banking 
agency in response to a request from the 
institution; or (4) any condition contained 
in written agreement between the institu- 
tion and a banking agency. 

Under the second tier of liability, an 
“institution-affiliated party” who recklessly 
engages in an unsafe or unsound banking 
practice, or who breaches any fiduciary 
duty as part of a pattern of misconduct 
which causes or is likely to cause loss to 
the institution, or which results in more 
than de minimus benefit to the “institution- 
affiliated party,” may be subjected to a 
penalty of $25,000 for each day that the 
violation continues.” Under the third tier, 
which applies to knowing violations of the 
above, or to knowing or reckless actions 
that cause a substantial loss to the bank 
or substantial gain to the “institution- 
related party,” such parties may be liable 
for penalties up to $1,000,000 for each day 
the violation continues, or for an amount 
up to one percent of the institution’s assets 
if it is the institution that is liable.® 


In addition, the FDIC is now author- 
ized to bring enforcement actions against 
savings and loan institutions and their 
affiliated parties under certain circum- 
stances. Under FIRREA, the FDIC may 
recommend enforcement actions against 
savings institutions to the director of the 
new Office of Thrift Supervision (OTS).° 
If such a recommendation is not acted 
upon by OTS directly within 60 days, the 
FDIC may take action itself. And in 
exigent circumstances, the FDIC may act 
immediately upon notice to the OTS di- 
rector. Future regulations are to be prom- 
ulgated which will set forth the “exigent 
circumstances” under which the FDIC 
may dispense with the 60-day waiting 
period. 

In addition to increasing the civil money 
penalties, the regulators’ cease and desist 
authority has also been expanded to author- 
ize banking agencies to obtain restitution 
in favor of a financial institution if an 
“institution-affiliated_ party” was unjustly 
enriched by his actions or if the violation 
entailed reckless disregard for the law, a 
regulation, or a prior order of the agency.!° 
This amendment was in response to the 
decision in Larimore v. Comptroller of the 
Currency, 789 F.2d 1244 (7th Cir. 1986), 
which struck down an order by the Office 
of the Comptroller of the Currency requir- 
ing bank directors to reimburse their bank 
for losses which resulted from the direc- 
tors’ violations of law. A cease and desist 
order issued by the regulators may now 
also require institutions to restrict their 
growth, to dispose of assets, to rescind 
contracts, employ qualified officers or 
employees, or to take other actions the 
banking agency deems appropriate.!! 

The authority of the regulators to re- 
move individuals from the conduct of the 
affairs of financial institutions has also 
been expanded and now includes the power 
to remove all “institution-affiliated par- 
ties,” as defined above.!? Previously, only 
officers and directors were subject to re- 
moval by order of the regulators. Thus, a 
financial institution’s relationship with its 
outside professionals, such as lawyers and 
auditors, is now subject to regulatory 
termination. 

Moreover, even where an “institution- 
affiliated party” has already resigned or 
the relationship has otherwise been termi- 
nated, the regulators now retain jurisdic- 
tion to pursue an enforcement action for 
up to six years following such resignation 
or termination.!3 This authority was given 
in apparent response to the decision in 
Stoddard v. Board of Governors of the 


Federal Reserve System, 868 F.2d 1308 
(D.C. Cir. 1989), which held that because 
the respondent had resigned from office 
before being served with a notice of inten- 
tion to remove, he was no longer subject 
to such a remedy with respect to that or 
any other institution. The new authority 
granted by FIRREA applies retroactively, 
so that a banking agency may now bring 
such a removal action against any party 
who left (or was removed from) an institu- 
tion since 1983. 

Under FIRREA, parties who are the 
subject of an enforcement order are no 
prohibited from participating in the affairs 
of any financial institution.'4 This en- 
hancement effectively extends the reach 
of the enforcement provisions so as to 
prohibit a guilty individual from any fur- 
ther participation in the financial institu- 
tions industry. 

Congress, through FIRREA, also in- 
creased applicable criminal penalties. For 
example, parties may now be fined up to 
$1,000,000, or imprisoned for up to five 
years, or both, for engaging in activities 
specifically prohibited in an agency’s order 
concerning the conduct of the affairs of 
an insured institution.!5 Previously, such 


parties could only be fined up to $5,000, 
or imprisoned for up to one year, or both. 


New Enforcement Provisions 

In addition to the enhancement of for- 
mer enforcement provisions, a number of 
new provisions were added by FIRREA. 
Stiff penalties may now be applied for an 
institution’s failure to submit accurate and 
timely call reports.!© Again, three tiers of 
liability were adopted. A fine of $2,000 per 
day shall be assessed for inadvertence if 
the call report is only minimally late or if 
false information is not corrected. Note 
that the penalty is mandated and regula- 
tory discretion removed. A fine of up to 
$20,000 per day shall be assessed for 
advertent failures to file or to correct false 
or misleading information. And for know- 
ing or reckless disregard for call report 
accuracy, an institution is subject to fines 
equalling the lesser of $1,000,000 per day 
or one percent of the total assets of the 
institution. 

And to ensure that the unscrupulous 
do not become directors of new or troub- 
led institutions, FIRREA requires certain 
institutions to submit the names of all new 
directors to the appropriate agency, which 
then has 30 days to disapprove the ap- 
pointment or election.!7 Institutions which 
must submit directors’ names are: (1) 
those which have been chartered for less 
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Oath of Admission 
To The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the wilful violation to 
which disbarment may be had. 


“I do solemnly swear: 


“I will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“I will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“I will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the law 
of the land; 


“I will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 


“I will maintain the confidence 
and preserve inviolate the secrets of 
my clients, and will accept no com- 
pensation in connection with their 
business except from them or with 
their knowledge and approval; 


“I will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless re- 
quired by the justice of the cause 
with which I am charged; 


“I will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay any person’s cause 
for lucre or malice. So help me God.” 
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than two years; (2) those, or their holding 
companies, which have undergone a change 
in control within the past two years; or (3) 
those, or their holding companies, which 
do not meet the new minimum capital 
requirements or are otherwise deemed to 
be in a troubled condition. 

FIRREA also creates a new crime for 
the making of false statements intended 
to influence the actions of the FDIC.!8 
This new crime is punishable by a fine of 
up to $1,000,000, or by imprisonment for 
up to 20 years, or both. Further, when the 
existing criminal statutes covering fraud 
or fraud by wire, radio, or television are 
violated in connection with a financial 
institution, the penalties for those viola- 
tions are similarly enhanced to a fine of 
up to $1,000,000 or imprisonment for up 
to 20 years, or both.!9 

Other significant changes in the regula- 
tory enforcement powers brought about 
by FIRREA include: (1) lessening of the 
standards an agency must meet in order 
to obtain temporary cease and desist or- 
ders or to obtain temporary removal or 
prohibition orders;?° (2) expediting the 
termination or suspension of deposit in- 
surance for a noncomplying institution;?! 
and (3) enhancing the FDIC’s power to 
appoint conservators and receivers.22 


Conclusion 

The changes brought about by 
FIRREA will stretch far beyond today’s 
crisis in the savings and loan industry. The 
broad authorities and enhanced penalties 
granted to the banking regulators are 
applicable not only to the unscrupulous 
insider, but also to outside professionals 
who may fail to perform their duties with. 
an adequate amount of care. But while 
these new powers may be visible, what 
remains to be seen is how they will be 
applied in practice. In any event, a new 
world of banking law enforcement is go- 
ing to emerge over the next few years.0 


' For example, 12 U.S.C. § 504 provided 
that “any officer, director, employee, agent or 
other person participating in the conduct of the 
affairs of such member bank who violates any 
provision of section 22 or 23A of [the Federal 
Reserve] Act, or any regulation issued pursuant 
thereto, shall forfeit and pay a civil penalty of 
not more than $1,000 per day for each day 
during which such violation continues. As used 
in this section, the term ‘violates’ includes 
without any limitation any action . . . for or 
toward causing, bringing about, participating 
in, counseling, or aiding or abetting a viola- 
tion.” 

The standard under which a regulator may 
impose a civil money penalty to an insider 


under FIRREA is more explicit and contains 
harsher penalties, but has not changed substan- 
tially. See infra. 
2P.L. 101-73, §§ 204(f)(b), 901(a). 
: Td., § 907(a), 12 U.S.C. § 1818(i)(2)(A)(i). 
Td. 


5P.L. 101-73, § 901(d). 

SP.L. 101-73, § 907(a), 12 U.S.C. § 1818()2). 
Id. 

8 Id. 

9P.L. 101-73, § 912, 12 U.S.C. § 1818(t). 

1P.L. 101-73, § 902(a), 12 U.S.C. § 

1818(b)(6). 

ll Id. 

PL, 101-73, § 903(a), 12 U.S.C. § 1818(e)(1). 

13 PL, 101-73, § 905, 12 U.S.C. § 1818(i)(3). 

4 PL. 101-73, § 904, 12 U.S.C. § 1818(e(7). 

1S PL. 101-73, § 908, 12 U.S.C. § 1818()). 

16 PL. 101-73, § 911, 12 U.S.C § 164 

17 PL. 101-73, § 914, 12 U.S.C. § 1811. 

8 PL, 101-73, § 961(f), 18 U.S.C. § 1007. 

I9P.L. 101-73, §§ 961(i), Gj), 18 U.S.C. §§ 

1341, 1343. 

2 P.L. 101-73, § 902(a), 12 U.S.C. § 1818(c). 

21 PL. 101-73, § 926, 12 U.S.C. § 1818(a). 
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TAX LAW NOTES 


Activity Regulations: 
Introduction and Overview 


he passive activity loss (PAL) 

rules were enacted by Congress 

as part of the Tax Reform Act 

of 1986.! On February 19, 1988, 
the Treasury Department issued the first 
set of PAL regulations which defined 
some key statutory provisions such as a 
trade or business activity, rental activity, 
and material participation. The first set of 
regulations also indicated that the PAL 
rules are to be applied to each of the 
taxpayers’ separate activities to determine 
if any or all of such activities are passive. 
However, the first set of regulations did 
not define an activity. 

On August 11, 1988, the IRS issued 
Notice 88-94 which provides a transitional 
rule for defining an activity.2 Notice 88-94 
provides that taxpayers can treat the op- 
erations in which they have an interest as 
one or more activities under any reason- 
able method. In this regard, Notice 88-94 
contains specific guidance as to what the 
IRS considers to be reasonable and unrea- 
sonable methods. Notice 88-94 states that 
it applies to tax years ending on or before 
the date the regulations defining an activ- 
ity are published in the Federal Register. 

On May 11, 1989, the Treasury Depart- 
ment issued the second set of regulations 
which amend certain provisions of the 
first set of regulations and contain the 
long-awaited definition of an activity.3 
The second set of regulations (the “regula- 
tions”) is lengthy and complex and certain 
provisions are controversial.‘ 

For purposes of this article, the author 
assumes that the reader is generally famil- 
iar with the provisions of the first set of 
regulations.° In an effort to stay within the 
page restrictions and yet present a fairly 
complete overview of most of the key 
provisions contained in the regulations, a 
detailed analysis of the examples set forth 
in the regulations has been omitted.6 How- 
ever, in the author’s opinion, any true 
hope of ever understanding the regula- 


Last year the 
Treasury 
Department issued 
the second set of 
regulations 
amending certain 
provisions of the 
first set and 
containing the 
definition of an 


activity 
by James M. O’Connell 


tions requires a detailed reading of the 
regulations together with the examples 
contained therein. 

Overview of Regulations. The regula- 
tions use a “building block” approach in 
defining a taxpayer’s separate activities 
under which “operations” are combined 
to form “undertakings,” and then “under- 
takings” are combined to form “activities.” 
An aggregation rule and an integration 
rule are then applied to combine separate 
undertakings or activities into a single 
activity. In addition, two separate elec- 
tions must be considered which allow the 
taxpayer to separate undertakings which 
would otherwise be treated as a single 
activity. 

Identifying Operations. The first step in 
determining a taxpayer’s activities is to 
determine its operations. “Business and 
rental operations” are subject to the PAL 
rules and are generally defined as any 
endeavors that are engaged in for profit, 


or for the production of income which 
satisfy one or more of the following condi- 
tions: (1) the endeavors involve the conduct 
of a trade or business (within the meaning 
of §162) or are conducted in anticipation 
of such endeavors becoming a trade or 
business; (2) the endeavors involve making 
tangible personal property available for 
use by customers; or (3) the endeavors 
involve research or experimental expendi- 
tures paid or incurred, with respect to 
such endeavors, which are deductible un- 
der §174 or would be deductible if the 
taxpayer so elected.” Thus, endeavors en- 
gaged in simply for the production of 
income, such as investments that produce 
dividend or interest income, and other 
personal endeavors that do not otherwise 
satisfy one of the three requirements above, 
do not qualify as business and rental 
operations and are not subject to the PAL 
rules. 

It should be noted that business and 
rental operations include not only existing 
trades or businesses, but also endeavors 
conducted in anticipation of becoming a 
trade or business. Thus, the holding of 
raw land by a real estate developer in 
anticipation of future development will be 
treated as an operation. However, a tax- 
payer’s operations do not include any 
operations that the taxpayer conducts 
through one or more entities that are not 
pass-through entities. Pass-through enti- 
ties include partnerships, “S” corporations, 
estates and trusts.? Thus, if a taxpayer 
owns an interest in a closely held “C” 
corporation which, in turn, owns a busi- 
ness and rental operation, the operation 
is attributed to the corporation, not the 
shareholder. 

Income Producing and Support Opera- 
tions. Next the taxpayer must divide its 
business and rental operations into “in- 
come producing operations” and “support 
operations.” This step is necessary be- 
cause, as discussed later, only income 
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producing operations conducted at a spe- 
cific location can be grouped into 
undertakings. Generally, “income produc- 
ing operations” are business and rental 
operations that are conducted at a par- 
ticular location and relate to (or are 
conducted in anticipation of): (1) the pro- 
duction of property at such location; (2) 
the sale of property to customers at such 
location; (3) the performance of services 
for customers at such location; (4) transac- 
tions in which customers take physical 
possession at such location of property 
that is made available for their use; or (5) 
any other transactions that involve the 
presence of customers at such location.!° 

Business and rental operations conducted 
at a location are treated as “support 
operations” to the extent that (i) such 
operations and an undertaking that is 
conducted at a different location are owned 
by the same person; (ii) the operations 
involve the provision of property or serv- 
ices to such undertaking; and (iii) the 
operations are not income producing op- 
erations.!! Support operations are not 
treated as part of an undertaking. The 
income and expenses of a support opera- 
tion must be allocated to the undertaking 
or undertakings that they support and are 
simply taken into account in determining 
the income or loss from the activity or 
activities in which those undertakings are 
included. 

Identifying Undertakings. Next the tax- 
payer must determine which income 
producing business and rental operations 
will be grouped together as a single under- 
taking and which ones will be considered 
separate undertakings. The general rule is 
that business and rental operations will 
be considered a single undertaking if: (i) 
the operations are conducted at the same 
“location,” (ii) the operations have the 
“same owner,” and (iii) the owner con- 
ducts “income producing operations” at 
the location. !2 

The “location” of an operation is the 
fixed place of business at which the opera- 
tion is regularly conducted. Business and 
rental operations are conducted at the 
same location if they are conducted in the 
same physical structure or are within close 
proximity of one another. Business and 
rental operations that are not conducted 
at a fixed place of business, or that are 
conducted at a customer’s premises, are 
treated as being conducted at the tax- 
payer’s location with which they are most 
closely associated.!3 The determination of 
the location with which business and rental 
operations are most closely associated is 
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be owned by the 


“same person” 


made on the basis of all of the facts and 
circumstances. The regulations set forth 
10 factors which are considered to be most 
important in making this determination.!4 

The second requirement for business 
and rental operations to be combined into 
a single undertaking is that they must be 
owned by the “same person.” For these 
purposes, the regulations refer to 
§7701(a)(1) which defines “person” to in- 
clude individuals, trusts, estates, 
partnerships, associations, companies or 
corporations.!5 The final requirement for 
business and rental operations to be 
grouped into a single undertaking is that 
income producing operations must be con- 
ducted at the location. 

Nonrental vs. Rental Undertakings. The 
first set of regulations provides that all 
rental activities are, per se, passive and 
that trade or business activities are passive 
only if the taxpayer does not materially 
participate. Due to this distinction, the 
regulations provide that the taxpayer must, 
in most situations, separate business op- 
erations from rental operations, and that 
rental operations will be treated as sepa- 
rate rental undertakings. Thus, even if 
business and rental operations would oth- 
erwise be treated as a single undertaking 
because the requirements discussed above 
(same location, same ownership and in- 
come producing) have been met, under 
this rule, the taxpayer’s rental operations 
will, nevertheless, be considered separate 
rental undertakings.!6 

For these purposes, rental operations 
are all of the operations that involve 
making tangible personal property avail- 
able for use by customers. However, rental 
operations do not include rentals of real 
property for 30 days or less or the making 


of property available for nonexclusive use 
by others.!7 The requirement that rental 
and business operations conducted at the 
same location be divided into separate 
operations does not apply if: (i) the rental 
operations do not qualify as a rental 
activity under the rules contained in the 
first set of regulations (see Reg. §1.469-IT 
(e)(3));!8 or (ii) the rental undertaking 
generates between 20 percent and 80 per- 
cent of the undertaking’s gross income 
(the so-called 80/20 rule).!9 Under the 
80/20 rule, if less than 20 percent of the 
gross income of an undertaking is attrib- 
utable to either rental operations or non- 
rental operations, the business and rental 
operations will be treated as a single 
undertaking. 

Aggregation and Integration Rules. The 
general rule is that each separate under- 
taking will be treated as a separate activ- 
ity.20 However, an aggregation rule and 
an integration rule act as exceptions to the 
general rule. 

Aggregation Rule. Under the aggrega- 
tion rule, certain “trade or business under- 
takings” must be combined to form a 
single activity. The term “trade or business 
undertaking” means any undertaking in 
which the taxpayer has an interest, other 
than: (i) a rental undertaking; (ii) an oil 
or gas well that is treated as an undertak- 
ing that is separate from the taxpayer’s 
other undertakings; or (iii) a professional 
service undertaking.2! These three areas 
have special rules which are discussed 
below. A taxpayer’s interest in two or 
more trade or business undertakings will 
be combined under the aggregation rule if 
the following are found to exist: (i) certain 
levels of “ownership or participation”; (ii) 
“similar undertakings”; and (iii) “Common 
control.” 

A sufficient amount of “ownership or 
participation” will be found to exist if the 
taxpayer: (i) owns interests in each under- 
taking through the same pass-through 
entity; (ii) owns a direct interest in the 
undertaking; (iii) owns a substantial indi- 
rect interest (more than 10 percent of the 
pass-through entity which owns the under- 
taking); or (iv) materially or significantly 
participates in the activity that would 
result if the undertakings were treated a 
part of the same activity. 

The second requirement for application 
of the aggregation rule is that the under- 
takings must be similar. There are two 
alternative tests for determining if “similar 
undertakings” exist. First, two or more 
undertakings are similar if: (i) there 
are “predominant operations” in each 


i 
; 


undertaking, and (ii) the predominant op- 
erations of each undertaking are in the 
“same line of business.”24 An undertaking 
has a “predominant operation” if more 
than 50 percent of the undertaking’s gross 
income is attributable to operations in a 
single line of business. If an undertaking 
does not have a predominant operation, 
it cannot be combined with other under- 
takings. “Lines of business” are determined 
by reference to Revenue Procedure 89-38 
which was released in conjunction with 
the regulations. 

Under the second test for determining 
similar undertakings, two or more under- 
takings are deemed to be similar if they 
are “virtually integrated” meaning that 
one undertaking provides more than 50 
percent of its property or services to 
another commonly controlled undertak- 
ing.26 

The final requirement for application 
of the aggregation rule is that “common 
control” must exist. “Common control” is 
determined by reference to the facts and 
circumstances. While the regulations do 
not set forth a laundry list of factors to 
be considered under this test, they do 
provide that “control includes any kind 
of control, direct or indirect, whether 
legally enforceable, and, however, exercis- 
able or exercised. It is the reality of 
control that is determinative, and not its 
form or mode of exercise.”2’ 

The facts and circumstances test for 
determining common control is supple- 
mented by a mechanical test which, if 
satisfied, creates a rebuttal presumption 
that “common ownership groups” are com- 
monly controlled. Two or more undertak- 
ings form a “common ownership group” 
if the sum of the common ownership 
percentage of any five or fewer persons 
exceeds 50 percent. For these purposes, a 
person’s common ownership percentage is 
that person’s smallest ownership percent- 
age in any such undertaking. If an 
undertaking owned by a taxpayer is part 
of two or more common ownership groups, 
then, as to that taxpayer, the groups will 
be combined. The percentage of owner- 
ship held by a person in an undertaking 
includes any interest the person holds 
directly, or any interest the person holds 
indirectly through a pass-through entity.28 
In addition, the attribution rules of §§267(b) 
and 707(b)(1) are applied in determining 
ownership percentages.29 

Integration Rule. The integration rule, 
which has been referred to as the super- 
aggregation rule, requires the taxpayer, 
under certain circumstances, to treat mul- 
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tiple trade or business activities as a single 
activity. Under this rule, a taxpayer is 
required to aggregate its interests in two 
or more trade or business activities if: (i) 
such “trade or business activities” are 
“controlled by the same interests,” and (ii) 
the operations of the trade or business 
activities constituted a “single integrated 
business.”3° 

For these purposes, the definitions of 
“trade or business activities” and “control” 
are the same as those under the aggrega- 
tion rule. The regulations do not set forth 
specific rules for determining whether one 
or more trade or business activities shall 
constitute a “single integrated business.” 
Rather, reference is made to a facts and 
circumstances test. The regulations set 
forth 12 factors which are considered most 
significant for purposes of making this 
determination. The regulations provide 
several helpful examples which apply the 
integration rule to various factual situ- 
ations.3! 

Special Rules. Special aggregation rules 
apply to “professional service undertak- 
ings.” A professional service undertaking 
cannot be combined with another under- 
taking or activity under the aggregation 
rule or the integration rule.32 An under- 
taking will be treated as a “professional 
service undertaking” for any taxable year 
in which the undertaking derives more 
than 50 percent of its gross income from 
providing services in the fields of health, 
law, engineering, architecture, accounting, 
actuarial science, performing arts, or con- 
sulting.33 A taxpayer’s interest in two or 
more professional service undertakings will 
be treated as part of the same activity if: 
(i) the undertakings are “controlled” by 
the same interest; (ii) the undertakings 


provide “significant similar services”; and 
(iii) the undertakings provide “significant 
related services.” 

“Control” is determined by reference to 
the facts and circumstances test and the 
rebuttable presumption test discussed un- 
der the aggregation rule. “Significant similar 
services” exist if each undertaking derives 
more than 20 percent of its gross income 
from services in the same field or from 
similar consulting (the similarity of con- 
sulting undertakings is determined under 
a facts and circumstances test). “Signifi- 
cant related services” are provided if one 
of the undertakings derives more than 20 
percent of its income from common cus- 
tomers.34 

In addition to the special rule for pro- 
fessional service undertakings, the 
regulations also contain special rules for 
oil or gas wells, consolidated groups, and 
publicly traded partnerships.*5 

Elections. The regulations provide two 
elections which a taxpayer should con- 
sider. The benefit of making one or more 
of these elections is that it allows the 
taxpayer to combine its undertakings in 
such a way as to take advantage of the 
tule that frees up suspended losses upon 
the disposition of an activity. The only 
downside to making these elections ap- 
pears to be the increased accounting burden 
associated with keeping track of suspended 
losses for each separate activity. However, 
in most situations, this will be a small 
price to pay for gaining more control over 
the deductibility of suspended losses. 

Election for Nonrental Activities. The 
first election, if made, allows the taxpayer 
to separate undertakings (other than rental 
undertakings), which have been joined 
under the aggregation rule, for all pur- 
poses (i.e., the disposition rules) other 
than for determining whether the taxpayer 
materially or significantly participates.*6 
However, this election can be made only 
if the taxpayer does not treat such under- 
taking as part of a combined activity on a 
return filed for a tax year ending after 
August 9, 1989.37 Thus, this election must 
be made with the taxpayer’s 1989 return 
if the nonrental activity in question is 
currently owned. The election is made by 
attaching a written statement to the re- 
turn: (i) providing the taxpayer’s name, 
address and taxpayer identification num- 
ber; (ii) containing a declaration that an 
election is being made under Reg. §1.469- 
4T(o); (iii) identifying the undertaking or 
undertakings for which the election is 
being made; and (iv) identifying the re- 
maining activity which the separated activity 
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would be combined with if the election 
were not made.38 

Election for Rental Real Estate. The 
second election, if made, allows the tax- 
payer to separate or combine its “rental 
real estate undertakings” into one or more 
separate activities. For these purposes, a 
“rental real estate undertaking” is any 
rental undertaking (as defined previously) 
in which at least 85 percent of the unad- 
justed basis of the property made available 
for use by customers is real property.*9 
Under this rule a taxpayer can treat a 
portion of a rental real property operation 
as a separate rental real estate undertaking 
if that portion of the property can be 
separately conveyed under applicable state 
or local law.*° While a formal election is 
not required, the taxpayer must attach a 
schedule to its tax return indicating how 
the various rental real estate undertakings 
will be combined to form activities.4! 


Conclusion 
The determination of a taxpayer’s sepa- 
rate activities is a critical step in the 


application of the PAL rules. The regula- 
tions take a broad approach in defining 
an activity. Certain planning opportunities 
exist as a result of this broad approach 
and the various elections available to the 
taxpayer.0 

'The Tax Reform Act of 1986, P. L. 
99-514, 100 Stat. 2085 (Oct. 22, 1986). 

2LR.B. 1988-35, 25. 

3TD 8253, May 11, 1989. These regulations 
were published in the Federal Register on May 
12, 1989. 

4On November 27, 1989, leading practition- 
ers testified before the IRS that the activity 
regulations are unworkable and far too com- 
plex to be administered. These practitioners 
offered a number of suggested changes. See 
BNA Daily Tax Report, November 29, 1989, 
at G-1. 

5 For analysis of the first set of regulations, 
see generally Nostro and O’Connell, The New 
Passive Activity Loss Regulations, Fva.B.J., 
October 1988, at 57; Lipton, More Fun and 
Games with PAL’s: The First Set of Section 
469 Regulations, 66 TaxEs—THE Tax MAGAZINE 
235 (1988). 

For a more detailed discussion of Reg. 
§1.469-4T, see generally Evaul and Wallace, 
Passive Activity Losses: Definition of an Activ- 
ity, Tax Notes, September 11, 1989 at 1257; 
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Lipton and Evaul, Passive Activity Losses 
(1988), published as part of the CCH Tax 
Transactions library. 

7 Reg. §1.469-4T(b)(2)(ii)(A). 

8 Reg. §1.469-4T(b)(2)(ii)(B). 

9 Reg. §1.469-4T(b)(2)(i). 

10 Reg. §1.469-4T(c)(2)(iv). 

Reg. §1.469-4T(c)(2)(ii)(B). 

Reg. §1.469-4T(c)(2)(i). 

13 Reg. §1.469-4T(c)(2)(iii)(A), (B) and (C). 

14 Reg. §1.469-4T(c)(3). 

15 Reg. §1.469-4T (c)(2)(v). 

16 Reg. §1.469-4T(d)(1). 

17 Reg. §1.469-4T(d)(3)(i)-(iii). 

18 Reg. §1.469-4T(d)(1)(iii). 

19 Reg. §1.469-4T(d)(2)(i), (ii) and (iii). 

2 Reg. §1.469-4T(d)(1)(i). 

21 Reg. §1.469-4T(£)(1)(ii). 

2 Reg. §1.469-4T(f)(3)(i). 

23 Reg. §1.469-4T(f)(2). 

24 Reg. §1.469-4T(f)(4)(i). 

25 Reg. §1.469-4T()(4)(ii). 

26 Reg. §1.469-4T(f)(4)(iii). 

27 Reg. §1.469-4T(j)(1). 

28 Reg. §1.469-4T(j)(2) and (3). 

29 Reg. §1.469-4T(j)(3)(iii). 

30 Reg. §1.469-4T(g). 

31 Reg. §1.469-4T(g)(3) and (4) Examples 
(1)-(3). 

32 Reg. §1.469-4T(f)(1)(ii(C). 

33 Reg. §1.469-4T(h)(1). 

34 Reg. §1.469-4T(h)(3)(iv) and (v). 

35 Reg. §1.469-4T(e), (m) and (n). 

36 Reg. §1.469-4T(o)(1) and (0)(6)(i) and (ii). 

37 Reg. §1.469-4T(0)(4). 

38 Reg. §1.469-4T(o)(7). 

39 Reg. §1.469-4T(k)(1) and (2). 

4# Reg. §1.469-4T(k)(2)(iii). 
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WORKERS COMPENSATION LAW. 


The Evolving Role of the 
Special Disability Trust Fund 


peak to any employer in Florida 
these days and you'll get an 
earful on the high cost of work- 
ers’ compensation insurance. 
Hefty hikes in workers’ compensation pre- 
miums two years running have prompted 
the appointment of a governor’s task force 
in 1988 and an oversight board in 1989. 
While novel and creative solutions are 
being discussed, the Special Disability Trust 
Fund continues to work quietly in the 
background to provide its own brand of 
protection from the ever-increasing ex- 
pense of work-related accidents. 

The old tort maxim that you must “take 
the plaintiff as you find him” was adopted 
early in the evolution of workers’ compen- 
sation law. In:some instances, the extension 
of this legal principle into the workplace 
had a dramatic and immediate effect on 
employment practices. In Oklahoma, for 
example, between seven and eight thou- 
sand one-eyed, one-legged, one-armed, and 
one-handed workers supposedly lost their 
jobs within 30 days after the principle was 
adopted there.! 

These employers naturally feared the 
potential exposure associated with the 
preexisting condition. Any employer watch- 
ing costs in general, and on his experience 
rating in particular, would look askance 
at an employee with previous on-the-job 
injuries or any permanent physical impair- 
ment. 

In most states, the typical legislative 
response has been to create a special fund, 
often called a second-injury fund, to which 
an employer, or its insurance carrier, may 
apply for relief from the expense attribut- 
able to a preexisting condition. The scope 
and breadth of these programs may vary 
greatly. The common goal of all these 
funds is to afford some protection to an 
employer of the physically impaired. 

In Florida, of course, the law has never 
required an employer to pay benefits for 
a preexisting condition or handicap, sepa- 


The Special 
Disability Trust 
Fund reimburses 
a portion of 
benefits paid a 
handicapped 
worker 


by Mary E. Ingley 


rate and apart from an accident. Moreover, 
under certain circumstances, a preexisting 
condition may actually be “apportioned 
out” of the cost of an accident.” 

As a tool for limiting liability, appor- 
tionment has its drawbacks. The law 
surrounding apportionment has never been 
easy to understand. The concept appeared 
to work best when applied to the old 
scheduled injury system of workers’ com- 
pensation. The advent of wage-loss, 
however, has rendered apportionment an 
even more elusive method of cost contain- 
ment. Although still theoretically viable 
under the wage-loss system, apportion- 
ment is troublesome to apply and even 
more treacherous to defend. As a practical 
matter, apportionment is rarely used. Add 
the difficulties of apportionment to the 
assurance of §440.49(2)(f)3. that the right 
to apportionment shall not preclude reim- 
bursement from the Special Disability 
Trust Fund, and it is not surprising to see 


employers and their insurance carriers 
choosing reimbursement from the Special 
Disability Trust Fund as the path of least 
resistance to cost containment. The evi- 
dence is in the staggering number of 
claims filed; currently, between 500 and 
600 new claims are filed each month. 

First created in 1955, the express legisla- 
tive Purpose of Florida’s Special Disability 
Trust Fund is “to encourage the employ- 
ment of the physically handicapped by 
protecting employers from excess liability 
for compensation and medical expense 
when an injury to a handicapped worker 
merges with his preexisting permanent 
physical impairment to cause a greater 
disability, permanent impairment, or wage- 
loss than would have resulted from the 
injury alone.” F.S. §440.49(2)(a). 

The fund is maintained by annual as- 
sessments upon the insurance companies 
writing workers’ compensation insurance 
in the state and upon the self-insurers. 
F.S. §440.49(2)(h)2. There are a number 
of statutory requirements to perfect a 
claim against the fund; generally speaking, 
however, Florida’s program is a rather 
broad one — particularly with regard to 
the nature of the qualifying preexisting 
condition.? Once the statutory require- 
ments are met, the Special Disability Trust 
Fund reimburses a portion of the workers’ 
compensation benefits paid out on behalf 
of a handicapped worker. 

Under this system, the self-insured em- 
ployer clearly receives a direct benefit 
from the fund once entitlement to 
reimbursement is proved. Money paid out 
becomes money reimbursed. A great many 
employers, however, purchase workers’ 
compensation insurance or become mem- 
bers of self-insured funds. The insurance 
carrier or self-insured fund becomes the 
one entitled to the reimbursement on a 
qualifying claim. The amounts reimbursed 
to the insurance carrier or self-insured 
fund are applied against the total cost of 
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the accident and should be reflected in the 
employer’s experience rating. By this less 
direct method, an employer may then 
benefit from the Special Disability Trust 
Fund. 

In order to have the desired effect on 
the experience rating, the claim against the 
fund must be accepted within three years 
of the date of accident. Once the claim is 
accepted and a commitment to reimburse 
is made, the insurance carrier may make 
the appropriate adjustments in reserves 
based on the anticipated reimbursement. 
The total cost of the accident is reduced, 
thus minimizing the impact of the accident 
on the employer’s experience rating. The 
advantage is lost, however, if more than 
three years pass from the date of the 
accident until the date of acceptance of the 
claim. 

At the present time, the fund is strug- 
gling with a formidable backlog of claims 
created by a marked increase in claims 
filed without a comparable increase in 
staffing. Any delay in processing a claim, 
of course, makes it less likely that a 
c. mmitment will be made within the cru- 
cial three-year period. Part of the problem, 
however, lies within the statutory structure 
itself. 

In accordance with F.S. §440.49(2)(g), 
a claim against the fund does not mature 
until some payment of permanent com- 
pensation benefits is made in the underlying 
workers’ compensation case. An employee 
who sustains very serious injuries, or who 
undergoes a number of surgical proce- 
dures following an accident, may not 
reach his level of maximum medical im- 
provement entitling him to permanent 
compensation until years after the acci- 
dent. The three-year period may be growing 
short or already have passed before the 
claim against the fund even matures. 

Ironically, recent changes in the filing 
deadline have also added to the potential 
for delay. Before 1987, a claim for reim- 
bursement had to be filed within 60 days 
of the first payment of excess permanent 
compensation. F.S. §440.49(2)(g) (1986). 
In order to preserve the right to reim- 
bursement, an insurance carrier was forced 
to act rather quickly. A 1987 amendment 
extended the time for filing to two years 
after the last date of maximum medical 
improvement or the first payment of per- 
manent compensation, which ever occurs 
later. This change expanded the opportu- 
nity for reimbursement to the insurance 
carrier, but did little to assure the em- 
ployer relying on a commitment within 
three years of the accident. 
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Without the cost 
containment 
advantages, the 
new provision is 
really no more than 
a simple incentive 
to hire those 
with permanent 
impairments 


It is an often-heard criticism, therefore, 
that the fund simply does not do what it 
was designed to do. In line with its duty 
to make its existence known to employers, 
the Special Disability Trust Fund rou- 
tinely provides employers with copies of 
letters enclosing money reimbursed to their 
insurance carriers. On occasion, we receive 
telephone calls from annoyed employers 
protesting that they “paid for this accident 
years ago” when their premium went up 
and demanding to know why their insur- 
ance carrier should now be reaping the 
benefits of the fund. In a few cases, the 
rise in premiums probably had little to do 
with the accident in question. Neverthe- 
less, the charge that the Special Disability 
Trust Fund acts as little more than inex- 
pensive reinsurance for workers’ compen- 
sation carriers cannot be easily dismissed. 

In an effort to provide a more immedi- 
ate and direct benefit to the employers of 
handicapped workers, the Florida Legisla- 
ture recently adopted a new type of 
reimbursement provision. The new provi- 
sion states that “[i]f an employee incurs a 
permanent impairment from injury or oc- 
cupational disease arising out of, and in 
the course of, his employment and has 
been unemployed as a result of his injury 
or disease for two consecutive years, the 
employer who then employs such an em- 
ployee shall be reimbursed from the Fund 
for 50 percent of the employee’s wages, 
not to exceed the maximum compensation 
rate as provided in s. 440.12, up to a 
period of 6 months.” F.S. §440.49(2)(k) 
(1989). 

Conventional wisdom maintains that 
the longer an injured employee is out of 
work, the greater the chance that the 
employee will never return to work. Al- 


though its purpose is unexpressed, the 
new provision apparently proposes to re- 
turn to gainful employment workers’ 
compensation claimants who have found 
it difficult to return to the work force by 
providing a monetary incentive to pro- 
spective employers. This goal, however 
worthy, is not exactly in keeping with the 
express legislative intent behind the crea- 
tion of the Special Disability Trust Fund. 

The legislature devised the fund as a 
right to protection from the excess liability 
related to the impact of a preexisting 
permanent impairment, or handicap, on 
the results of a workers’ compensation 
injury. The whole of the statutory scheme 
reflects this purpose. The new provision, 
on the other hand, appears to require no 
proof of excess liability whatsoever. 

In the typical claim against the fund, 
an employer, through its insurance carrier, 
has had to provide increased benefits, i.e., 
excess, on behalf of a handicapped worker 
because the preexisting condition some- 
how magnified or compounded the results 
of a work-related injury. The law does not 
require that the preexisting condition itself 
be compensable or be the result of a 
work-related accident. Excess liability arises, 
however, due to the “merger” of the two 
permanent impairments.‘ F.S. 
§440.49(2)(b)2. Merger would occur, for 
example, if a worker with a preexisting 
spinal deformity sustained a greater im- 
pairment from an injury to the back than 
he would have had he not had the spinal 
deformity. In the example, the employer, 
or its insurance carrier, could expect reim- 
bursement from the fund representing the 
“excess” related to the impact of the 
existence of the preexisting condition on 
the final results of the accident. 

Under the new law, there appears to be 
no requirement of a subsequent injury. 
Unless there is another accident, the new 
employer has no liability for any excess 
compensation. Moreover, unless the em- 
ployee had a permanent impairment before 
the accident that allows reimbursement 
under §440.49(2)(k), the first employer 
also has not been exposed to any excess 
liability. The new provision, therefore, 
does not act as a cost control measure for 
excess liability related to a handicap. 

It is true, of course, that a new provi- 
sion may still work as a method for loss 
control for the results of the accident 
alone. Subparagraph (k), after all, makes 
specific reference to the maximum com- 
pensation rate: presumably, the maximum 
compensation rate applicable to the par- 
ticular date of accident. The first employer 


may be responsible for permanent com- 
pensation benefits based upon the 
applicable compensation rate and the in- 
jured employee’s ability to earn subsequent 
to the accident. Exposure for such benefits 
is reduced if the employee returns to work. 
The new provision, however, does not 
require that liability for permanent com- 
pensation remain open at the time the 
injured employee is rehired. Since liability 
for compensation in many workers’ com- 
pensation cases is settled, or “washed out,” 
as soon as it is legally allowed, it is 
questionable whether the new provision 
will ever act as any sort of loss control 
measure. 

Without the cost containment advan- 
tages, the new provision is really no more 
than a simple incentive to hire those with 
permanent impairments. As noted before, 
this goal alone is certainly deserving of 
support. But without the loss control 
advantage, why limit the incentive to only 
those with work-related impairments? 

The incongruity between the expressed 
legislative intent and the 1989 amendment 
is of more than casual interest. Section 
440.49(2) was tailored to deal with the 
problem of excess permanent compensa- 
tion that may arise when an employer 
knowingly hires an employee with a preex- 
isting permanent impairment. References 
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to a preexisting permanent impairment, a 
subsequent accident, merger and excess 
permanent compensation make no sense 
in the context of the new provision. The 
requirement set forth in §440.49(2)(f) pre- 
sents a huge obstacle to reimbursement 
under subparagraph (k). Subparagraph (f) 
sets forth the following reimbursement 
limitation: No reimbursement shall be 
allowed under this subsection unless it is 
established that the employer reached an 
informed conclusion prior to the occur- 
rence of the subsequent injury or 
occupational disease that the preexisting 
physical condition is permanent and is, or 
is likely to be, a hindrance or obstacle to 
employment. Since the new provision is 
clearly a part of subsection 440.49(2) and 
there appears to be no obvious inconsis- 
tency between the two subparagraphs, any 
employer attempting to establish reim- 
bursement under subparagraph (k) must 
first establish the informed conclusion 
under subparagraph (f). 

Even assuming these obstacles may be 
overcome, an employer proceeding under 
subparagraph (k) faces other discourage- 
ments. Notice of claim must be filed 
within two years after the last date of 
maximum medical improvement or the 
first payment of permanent benefits, which- 
ever occurs later. F.S. §440.49(2)(g) (1987). 
This provision operates as a nonclaim 
statute, and any claim not brought within 
the specified time period is forever barred.5 
The employee identified in subparagraph 
(k), however, must have been unemployed 
for at least two years. Claims on employ- 
ees who have been unemployed for more 
than two years after the first payment of 
permanent benefits, or the last date of 
maximum medical improvement, will be 
barred before they ever really mature. 

To be a true incentive, a claim under 
§440.49(2)(k) must be processed quickly. 
The claim, however, cannot be perfected 
until the injured employee is actually re- 
hired. At that point, the employer will 
have no assurances that the claim will be 
accepted by the fund. Moreover, only a 
compensable workers’ compensation acci- 
dent and related permanent impairment 
will form the basis of a claim. The fund 
has the right to challenge these elements 
of the claim and a time-consuming review 
will be required. Unless the “new” em- 
ployer is the same employer on risk for the 
accident, these issues will be beyond em- 
ployer knowledge and control. 

Most of the problems with subpara- 
graph (k) are the result of attempting to 
graft a new type of reimbursement with a 


different purpose on an already existing 
system. Considering the uncertainty and 
ambiguity the new provision presents, fu- 
ture efforts at reform may be better directed 
at the existing requirements in light of the 
original purpose of the fund. Required 
registration of qualifying impairments and 
new concepts of merger and excess liabil- 
ity may speed the reimbursement process 
and thereby grant employers the protec- 
tion expressly intended by the legislature.0 


Statement of I.K. Huber of Oklahoma, 
U.S. Bureau of Labor Statistics Bull., No. 536, 
p. 272 (1931), quoted in A. Larson, THe Law 
OF WorKMEN’s COMPENSATION (1980) at p. 10- 
286. 

2 Ardmore Farms v. Smith, 504 So.2d 483 
(Fla. Ist D.C.A. 1987); Sunland Center at 
Miami v. Rudoloh, 521 So.2d 132 (Fla. Ist 
D.C.A. 1988). 

3 Special Disability Trust Fund v. Martin 
Marietta Corp., 512 So.2d 1036 (Fla. Ist D.C.A. 
1987). - 

4Special Disability Trust Fund v. Pantry 
Pride, 517 So.2d 84 (Fla. Ist D.C.A. 1987). 

5 Special Disability Trust Fund v. Brevard 
County Board of Public Instruction, 9 F.C.R. 
164 (February 2, 1975), cert. denied, 320 So.2d 
392 (Fla. 1975); Special Disability Trust Fund 
v. Super Foods, 544 So.2d 291 (Fla. Ist D.C.A. 
1989). 
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FAMILY LAW 


Proper Determination of True Economic Value: 
The Key to Equitable Distribution and Due Process 


he 14th amendment to the U.S. 
Constitution provides, among 
other things, that no state shall 
deprive any person of property 
without due process of law. Although 
perhaps unintentionally, trial courts fre- 
quently deny due process in allocating 
property upon marriage dissolution. 

The fashioning of an equitable division 
and distribution of marital property is a 
three-step procedure. First, the property 
must be identified or classified as either 
marital or nonmarital. Second, the prop- 
erty must be properly valued. Third, the 
property must be equitably allocated for 
distribution. This article deals primarily 
with the second step, valuation. Although 
all marital property should be properly 
valued in order that the trial court may 
render a well-reasoned judgment, the most 
difficult valuation problem is generally the 
valuation of a closely held business or 
enterprise. 

Trial judges cannot be all things and, 
unfortunately, many trial judges are pain- 
fully unsophisticated in basic accourting 
and economics, much less the compiex 
theories and principles which must be 
comprehended in order to properly under- 
stand and value a closely held business or 
enterprise in the context of a marriage 
dissolution proceeding. Compounding the 
inequities, and the deprivation of due 
process of law, appellate courts tend to 
“rubber stamp” trial court valuations as 
discretionary acts, thus foreclosing any 
meaningful appellate review. Appellate 
courts seem extremely hesitant to delve 
into the proper standards and methods for 
valuing closely held businesses or enter- 
prises and generally have provided few, if 
any, guidelines for trial courts.! 

Fundamental constitutional due process 
includes the requirement that remedial 
measures, such as appellate review, be 
adequate, effective, and meaningful. This 
is best accomplished where trial courts 
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make specific findings detailing the valu- 
ation of specific assets and where trial 
courts provide the explanation or reason- 
ing for their conclusions. Many cases in 
recent years have held that specific find- 
ings are required to support valuations or 
which have suggested that specific findings 
would facilitate meaningful appellate re- 
view,” notwithstanding the Supreme Court’s 
prior reluctance in Vandergriff? to hold 
that trial judges must support their deci- 
sions with factual findings. Inexplicably 
the Supreme Court has not hesitated to 
so require with respect to attorney fee 
awards.* Recently the Second DCA in 
Haas* observed that not only does the 
appellate court benefit by express findings 
and explanations but that the parties 
themselves benefit: 


We know that the overwhelming majority of 
cases are carefully considered and thoughtfully 
resolved by the trial bench. The parties, how- 
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ever, lack our experience and occasionally need 
specific findings of fact to understand the 
justice of the trial court’s decision. Especially 
in complex cases with extremely divergent 
testimony, findings of fact are needed by this 
court to determine that the trial court has in 
fact acted within its discretion and not in an 
arbitrary, inconsistent fashion. We suspect that 
such findings would facilitate the trial court in 
making an overall decision which fairly allo- 
cates resources to the several economic needs 
presented in any complex divorce. Likewise, 
we suspect that such findings would increase 
the parties’ satisfaction with the trial court and 
decrease the number of costly appeals which 
are sometimes taken more from frustration 
than from merit. 

Trial judges are necessarily and appro- 
priately afforded vast discretion and 
flexibility in making equitable distribu- 
tions of marital property. Unfortunately, 
however, the courts too often fail to 
recognize that the proper valuation of 
property, based upon generally accepted 
accounting principles and generally ac- 
cepted valuation principles (hereinafter 
referred to as the Uniform Standards of 
Professional Appraisal Practice) consis- 
tently and objectively applied, is an essential 
and indispensable part of the decision- 
making process. The trial court’s utilization 
of an improper method or approach to 
calculating the value of property by totally 
or partially disregarding Generally Ac- 
cepted Accounting Principles and the 
Uniform Standards of Professional Ap- 
praisal Practice, as well as the applicable 
provisions of the Internal Revenue Code, 
Regulations and Revenue Rulings, will 
result in distorted values, and may create 
an unintended imbalance in the allocation 
or distribution of property, which in turn 
will result in deprivation of property with- 
out due process of law. 

Distorted values and an unintentional 
imbalanced allocation or distribution of 
property can be avoided if the courts 
recognize and enforce established objec- 
tive valuation principles and guidelines 
and mandate the consistent application 


: 


thereof by the parties and their expert 
witnesses.® 

Revenue Ruling 59-60 is widely recog- 
nized as the polestar for business valuations 
because it reflects the considerations most 
generally believed to be indicative of the 
value of an enterprise. Revenue Rule 
59-60 relies primarily upon a determina- 
tion of fair market value, defined as: “the 
price at which property would change 
hands between a willing buyer and a 
willing seller when the former is not under 
any compulsion to buy and the latter is 
not under any compulsion to sell, both 
parties having reasonable knowledge of 
relevant facts.”” 

Court decisions frequently expand the 
definition to include a requirement that 
the hypothetical buyer and seller are as- 
sumed to be able, as well as willing, to 
trade and to be well-informed about the 
property and the relevant market for such 
property. The AICPA Small Business Con- 
sulting Practice Aid No. 8 adds, “Such a 
price is always determined as of a specific 
date and is based upon all pertinent facts 
and conditions that are either known or 
might have been reasonably anticipated 
on that date.”* 

A sound valuation is based upon all of 
the relevant facts, but the elements of 
common sense; informed judgment and 
reasonableness must enter into the process 
of weighing those facts and determining 
their aggregate significance. 

Uncertainty as to the stability and conti- 
nuity of future income from a property 
decreases its value by increasing the risk 
of loss of earnings and value in the future. 
The loss of a manager may have a depress- 
ing effect upon the value, particularly if 
there is a lack of trained personnel capable 
of succeeding to the management of the 
enterprise, and the effect of the loss of a 
manager on the future expectancy of 
business and the absence of manage- 
ment succession potentialities are rele- 
vant factors which must be taken into 
consideration. 

All appropriate methods of valuation 
require adjustment to account for specific 
facts and circumstances, including, but 
not limited to, consideration of future 
capital outlay, requirements to continue 
or expand a business, solvency of the 
business and the adequacy of working 
capital. A valuator must consider the 
applicability of a keyman discount, lim- 
ited marketability discount, existence or 
nonexistence of employment contracts with 
key employees, the existence or nonexist- 
ence of restrictive covenants on key 


The ultimate, and 
perhaps only fair, 
equitable test of 
true economic 
value is the 

consummation of 
an arm’s-length sale 
in the open market 


employees, and relevant tax consequences, 
all of which may materially affect the 
valuation of the specific business. 

The key to any credible valuation is a 
reasonable and logical determination based 
upon knowledge of ali relevant and mate- 
rial facts and circumstances applied in a 
manner consistent with Generally Accepted 
Accounting Principles and the Uniform 
Standards of Professional Appraisal Prac- 
tice. Knowledge of the specific business 
and its market is crucial. 

The trial court has the difficult task of 
determining the credibility and reliability 
of the opposing expert witnesses with 
regard to the valuation issues. It is the 
obligation of the parties to assist the court 
in arriving at a determination of true 
economic value in every way possible.? 
The parties should also, where material, 
present the court with expert testimony 
and an analysis of the tax impact of their 
respective proposed awards. This is par- 
ticularly critical where it will or may be 
necessary to liquidate property and assets 
in order to comply with the court’s final 
judgment. 

The ultimate, and perhaps the only fair 
and equitable, test of true economic value 
in the context of a marriage dissolution 
proceeding is the consummation of an 
arm’s-length sale in the open market. The 
esoteric testimony of expert witnesses who 
apply “voodoo economics” and pull “tele- 
phone numbers” out of thin air must give 
way to concrete factual evidence of true 
market value. A vast disparity in opposing 
expert opinions usually means that one 
or both of the experts have based their 
opinion upon improper theory or assump- 
tion, insufficient or inappropriate data, or 
mere speculation.!° 


Query: Does not the court have the 
inherent authority to select its own expert 
where there is a vast disparity in the 
opposing experts? 

If true comparable sales to establish 
market value do not exist, the absence of 
true comparable sales may indicate the 
absence of marketability, salability and 
transferability in the open market, thus 
materially affecting value. In the absence 
of competent evidence of true market 
value, trial judges can only be presented 
with adversarial expert opinions, which 
are subject to manipulation and specula- 
tion, and which are not necessarily based 
upon sound economic reality or true value 
concepts. 

Trial judges must invoke the law of 
“common sense.” Valuations based upon 
assumption and speculative testimony, in 
the absence of competent evidence of 
market value, contaminates the valuation 
process and increases the likelihood of 
grossly distorted valuations. The market 
value approach is not necessarily the only 
appropriate approach to value of a given 
asset; however, it is generally the most 
objective, equitable, and accurate measure 
of true economic value. The market ap- 
proach is the only recognized method 
which has the built-in safeguards of com- 
mon sense and the reflection of the reali- 
ties of the marketplace, and it should be 
strongly favored by courts. Only in the 
real marketplace do the necessary safe- 
guards exist to determine at what price 
property will change hands between a 
willing buyer and a willing seller when 
neither is under any compulsion to buy 
or sell and both have reasonable knowl- 
edge of all relevant facts. 

Although the trial courts’ findings of 
value constitute determination of fact, 
reviewable only upon the basis of the 
Canakaris reasonable man test, the utiliza- 
tion of a correct method or approach to 
determining or calculating value is a mat- 
ter of law.!! Where the trial court fails to 
apply Generally Accepted Accounting Prin- 
ciples and the Uniform Standards of Pro- 
fessional Appraisal Practice in the fact 
finding process, the resulting valuation is 
erroneous as a matter of law, and cannot 
be permitted to stand.!? It is the duty of 
the appellate court to reverse a judgment 
when it is determined that the findings or 
conclusions upon which it was made are 
clearly wrong through being contrary to 
the manifest weight of the evidence or 
contrary to the legal effect of the law 
applicable thereto. !3 

The trial court may not properly 
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synthesize the expert opinions and select 
its own value, absent a valid explanation 
of the basis or method upon which that 
value was determined and absent substan- 
tial competent evidence in the record to 
support it.!4 

Although the trial court may reject 
expert opinion, in whole or in part, in 
accordance with the weight, credibility, 
and persuasive character thereof, the testi- 
mony of experts may not be arbitrarily 
disregarded or rejected; and the trial court 
should express or give adequate reasons 
for rejecting such opinions. The trial court 
may not merely average expert opinions 
(comparable to an impermissible quotient 
verdict) or improperly combine or add 
together the values obtained by different 
recognized approaches to valuation.!> This 
would be double or even triple counting 
of value. 

The factors to be considered in deter- 
mining the relative weight of conflicting 
expert opinion should include: 

1. The opportunity afforded to differ- 
ent experts to obtain facts on which their 
opinions were based. 

2. Their familiarity with such facts. 

3. The care and accuracy with which 
the contrasted experts have determined 
the data on which they based their 
conclusions. 

4. The source of information of each 
expert. 

5. Whether the expert testified. from 
first hand knowledge rather than on a 
hypothetical state of facts. 

6. Whether the testimony of each ex- 
pert was based upon the specific facts 
within his or her own knowledge and 
experience rather than largely the asser- 
tion of a theory or merely general 
knowledge. 

If the analysis follows accepted proce- 
dures the expert will testify from direct 
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information, not hypothetical, and cer- 
tainly not from general knowledge or 
“rules of thumb.” Specifically, a trial court’s 
checklist might appear as follows: 

1. Verify that the scope of work has 
been unrestricted. If scope has been re- 
stricted, sufficient data must be available 
to support valuation conclusion. Such 
restrictions should be clearly stated. 

2. Verify that the valuation premise and 
value being considered have been properly 
defined: 

a. If the valuation concerns a business 
enterprise or equity interest, consider any 
buy-sell agreements, investment letter- 
stock restrictions, restrictive corporate char- 
ter or partnership agreement clauses and 
any similar features or factors that may 
have an influence on value. 

b. If the valuation concerns equity 
interest in a business enterprise, consider 
whether the interests are valued on a 
majority or minority basis, and document 
the appropriate premium or discount. 

3. Verify the source data and due dili- 
gence visits objectively document: 

a. The nature and history of the 
business; 

b. Financial and economic conditions 
affecting the business enterprise, its indus- 
try, and the general economy; 

c. Past results, current operations, 
and future prospects of the business enter- 
prise, which includes a thorough analysis 
of tax return or financial statement infor- 
mation; 

d. Past sales of capital stock or part- 
nership interests in the business enterprise 
being valued; 

e. Sales of similar businesses or capi- 
tal stock of publicly held similar busi- 
nesses; 

f. Prices, terms, and conditions affect- 
ing past sales of similar business assets; 

g. Physical condition, remaining life 
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expectancy, and functional and economic 
utility or obsolescence of assets; 

4. Verify that Generally Accepted Ac- 
counting Principles and the Uniform 
Standards of Professional Appraisal Prac- 
tice have been observed. 

The testimony of an expert who has a 
more thorough and intimate knowledge 
of the actual conditions involved is enti- 
tled to greater weight and credibility than 
the testimony of other experts. An ex- 
pert’s insufficiency of knowledge on which 
to base an opinion adversely affects the 
weight and credibility of the opinion. The 
conclusion or opinion of an expert has 
no evidential value if based on insufficient 
data or on facts or inferences not sup- 
ported by evidence. !6 

The “opinion” of an expert is not a 
substitute for “proof of facts” necessary 
to support the opinion. The testimony of 
an expert cannot be considered in support 
of a trial court’s decision absent factual 
predicate.!” 

The testimony of an expert should not 
be arbitrary or speculative, or based merely 
upon “general knowledge,” rather than 
upon “specific knowledge.” “Comparables” 
must actually be comparable, and any 
approach to value must reflect elements 
of common sense. 

Again, while the trial court is free to 
weigh and evaluate the credibility of the 
evidence in making findings of fact, the 
trial court may not simply disregard well- 
established and generally accepted account- 
ing and valuation principles. The value of 
assets is a question of fact. The applica- 
tion of a recognized and accepted method 
or approach to valuing assets is a question 
of law. The issue of valye is not whether 
the trial court was correct in its resolution 
of disputed facts and conflicting expert 
testimony, ‘but rather whether the correct 
value methodology and valuation princi- 
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ples were utilized in ascertaining the 
raw data from which to make factual 
determinations.0 


‘In Hennessey v. Hennessey, 551 So.2d 597 
(Fla. 4th D.C.A. 1989), a nonvested pension 
was at issue, and the panel suggested that: 

“The task for the marital bar will be to 
develop methods of valuing nonvested pension 
and retirement rights which must include of 
necessity contingencies of vesting together with 
the calculation of present value. We encourage 
the bar to approach valuation methods with a 
view of reasonableness, because the cost in 
expert fees of calculating values may exceed the 
benefits to be derived.” 

The panel, other than its reference to consid- 
eration of contingencies of vesting and calculation 
of present value, offered no guidelines as to the 
appropriate method of calculating values, but 
did direct us to a good discussion of the 
valuation of retirement plans as found in Golden, 
L., Equitable Distribution of Property, 169-77 
and 227-232 (1983). 

In Carlson v. Carlson, 549 So.2d 1160 (Fla. 
3d D.C.A. 1989), where both parties had pen- 
sion plans which accrued during the long-term 
marriage and vested before separation, the 
panel held that it was error to make no 
evidentiary findings on the value of the pension 
plans, and to make no finding as to the proper 
date for determining valuations. 

In DeLoache v. DeLoache, 552 So.2d 324 
(Fla. Ist D.C.A. 1989), the DCA remanded for 
further consideration of a military pension 
because the trial court left unresolved impor- 
tant issues of whether the pension was vested 
or mature, when it would become vested, its 
present value, or when the husband would be 
entitled to begin receiving benefits. The panel 
articulated that these issues could easily have 
been resolved by proper questioning of the 
husband or by the court taking judicial notice 
of the federal statutes governing the husband’s 
pension rights. 

2 See, for example: Adelman v. Adelman, 
543 So.2d 237 (Fla. 3rd D.C.A. 1989); Tomlin- 
son v. Tomlinson, 536 So.2d 296 (Fla. Ist 
D.C.A. 1988); Turner v. Turner, 529 So.2d 
1138 (Fla. Ist D.C.A. 1988); Schang v. Schang, 
516 So.2d 1098 (Fla. Ist D.C.A. 1987); Eisner 
v. Eisner, 513 So.2d 673 (Fla. Ist D.C.A. 1987); 
Ashe v. Ashe, 509 So.2d 1146 (Fla. Ist D.C.A. 
1987); Fail Safe Industries, Inc. v. Fontaine, 
507 So.2d 1215 (Fla. 4th D.C.A. 1987); Barrs 
v. Barrs, 505 So.2d 602 (Fla. Ist D.C.A. 1987); 
Allen v. Allen, 505 So.2d 545 (Fla. Ist D.C.A. 
1987); Owens v. Owens, 500 So.2d 170 (Fla. Ist 
D.C.A. 1987); Evans v. Evans, 443 So.2d 233 
(Fla. Ist D.C.A. 1983); and Vawter v. Vawter, 
419 So.2d 747 (Fla. 4th D.C.A. 1982). 

In Evans, the First D.C.A. stated: 

“Although we recognize the concern that the 
lack of such a finding engenders, we do not find 
a requirement for this kind of finding in 
Chapter 61, Florida Statutes. However, we 
highly recommend that such findings be made 
in dissolution cases and especially in cases such 
as the instant one where the husband’s salary 
is in dispute. Without such a finding, judicial 
labor is unnecessarily increased at both the 
appellate level, in reviewing the judgment, and 
at the trial level, e.g., where argument is made 
as to changed circumstances in a modification 


of alimony judgment proceeding.” 

And as early as 1982, the Fourth D.C.A. in 
Vawter stated: 

“In passing, we note that a statement of the 
reasons or grounds for making awards in 
dissolution judgments is most helpful in appel- 
late review. It immediately directs the appellate 
court’s attention to what the trial judge had in 
mind; perhaps more importantly, it obviates the 
necessity of the parties’ briefing and arguing 
various other possible reasons for the trial 
court’s action. Thus, we highly recommend that 
trial judges follow that format whenever possi- 
ble in preparing final judgments in such cases.” 

3 Vandergriff v. Vandergriff, 456 So.2d 464 
(Fla. 1984). 

‘Florida Patient’s Compensation Fund v. 
Rowe, 472 So.2d 1145 (Fla. 1985). 

5 Haas v. Haas, 552 So.2d 221 (Fla. 2d 
D.C.A. 1989). 

6 See Sanders v. Sanders, __. So.2d __, 
14 F.L.W. 2920 (Fla. Ist D.C.A. 1989), where 
the panel did recognize that improper valuation 
of the business which formed the basis for the 
trial court’s division of property skewed the 
result and remanded for further evidentiary 
proceedings and findings. See also Pfeiffer v. 
Pfeiffer, __. So.2d __ (14 F.L.W. 2781) (Fla. 
4th D.C.A. 1989) where the panel remanded for 
the trial court to correct a mathematical error 
in present value of business and to effect such 
equitable distribution as the trial court may 
determine based on a correct valuation figure. 

7 Revenue Ruling, pp. 59-60, (1959-1 C.B. 
237) §8. 

8 American Institute of Certified Public 
Accountants, Management Advisory Services, 
Small Business Consulting Practice Aid #8, 
Valuation of a Closely Held Business, 1987. 

9 Saxton v. Saxton, 454 So.2d 575 (Fla. 4th 
D.C.A. 1984). 

10 The consistent application of generally 
accepted accounting and valuation principles 
by ethical, qualified experts, having full knowl- 
edge of all relevant facts and market conditions, 
should achieve resulting opinions within a simi- 
lar range of value (10 percent-15 percent variance) 
by the opposing experts. A vast disparity in 
opposing expert opinions discredits one or both 
of the opposing experts and indicates that the 
court should carefully scrutinize the validity of 
the opposing expert opinions. 

In re: The Marriage of King, 197 Cal.Rptr. 
716 (Cal. 1983). 

12 Wagner v. Wagner, 383 So.2d 987 (Fla. 
4th D.C.A. 1980). 

13 Leonard v. Leonard, 257 So.2d 529 (Fla. 
3d D.C.A. 1972). 

14 See Zachary v. Zachary, 551 So.2d 577 
(Fla. 2d D.C.A. 1989), where the panel reversed 
the allocation of the marital home and the 
pensions of the parties and remanded for 
further proceedings because the allocation was 
made by the trial court without any findings of 
fact or support from the record regarding 
valuation. The panel noted. that while it has 
been held possible for equitable distribution 
purposes to assign a present value to the type 
of retirement plans therein involved, there was 
no evidence below that could have afforded the 
trial court the basis for assigning such a value. 

'SIn Buffalo Tool and Die Manufacturing 
Co., Inc. v. Commissioner, 74 T.C. 441, 1980, 
the Tax Court said: “Indeed, each of the parties 
should keep in mind that, in the final analysis, 


the Court may find the evidence of valuation 
by one of the parties sufficiently more convinc- 
ing than that of the other party, so that the 
final result will produce a significant financial 
defeat for one or the other rather than a 
middle-of-the-road compromise which we sus- 
pect each of the parties expects the Court to 
reach.” 

Similarly, in Hooker Industries v. Commis- 
sioner, 44 TCM 258, CCH Dec. 39,135(M), 
1982, the Tax Court stated: “Contrary to what 
we suspect was each party’s expectation when 
this dispute was submitted to us, we have not 
reached a middle-of-the-road compromise.” 

16 Husky Industries, Inc. v. Black, 434 So.2d 
998 (Fla. 4th D.C.A. 1983); Victoria Hospital 
v. Perez, 395 So.2d 1165 (Fla. Ist D.C.A. 1981); 
and Kelly v. Kinsey, 362 So.2d 402 (Fla. Ist 
D.C.A. 1978). 

'7 Town of Orange Park v. Pope, 459 So.2d 
418 (Fla. Ist DCA 1984). 
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he general civil litigation attor- 

ney is often called upon to pursue 

claims for wrongful denial of 

insurance benefits as a collateral 
service to his clients. Such claims typically 
arise under policies for automobile per- 
sonal injury protection (PIP) insurance, 
life insurance, homeowner’s insurance, and 
health insurance. If the amount in dispute 
is small, the prospect of pitting resources 
against the insurance carrier in protracted 
litigation may not appear economically 
feasible. However, statutory authorization 
for an attorney fee award on behalf of a 
successful claimant makes it feasible to 
pursue even the smallest claim. §627.428(1), 
§624.155(3). For example, a statutory at- 
torney fee award of $253,500 was recently 
upheld in a PIP suit based on a dispute 
over the medical necessity of a $600 ther- 
mography bill in State Farm Fire & 
Casualty Co. v. Palma, 584 So.2d 1035 
(Fla. 4th DCA 1988). 

Moreover, since the adoption of F.S. 
§624.155(1), effective October 1, 1982, a 
plaintiff/insured in a first-party case may 
pursue, in addition to an action for breach 
of contract, a statutory action for bad 
faith settlement practices against his in- 
surer.! The formidable deterrent value of 
§624.155 lies in its authorization for puni- 
tive damages upon proof that the 
misconduct complained of constitutes a 
general business practice and involves acts 
which are willful, wanton, or malicious, 
or in reckless disregard for the rights of 
the insured. F.S. §624.155(4) (1987). 

However, this sharp punitive edge of 
§624.155 may be dulled for certain bad 
faith claims against group health insurers 
by the recent U.S. Supreme Court deci- 
sion in Pilot Life Ins. Co. v. Dedeaux, 481 
U.S. 41 (1987), and its progeny. In Pilot 
Life, the Supreme Court announced that 
state common law causes of action relat- 
ing to improper processing of claims under 
employee welfare benefit plans regulated 
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by the Employee Retirement Income Se- 
curity Act (ERISA) are superseded under 
ERISA’s broad preemption provision, 29 
U.S.C. §1144(a). Since ERISA does not 
allow for the recovery of punitive damages 
by a beneficiary insured under an ERISA 
plan,” the preemption of state claims which 
otherwise would permit such damages 
creates a disparate remedial scheme for 
litigants seeking redress of abuses by group 
health insurers. 

Pilot Life has been heralded as the 
“death knell” for state common law bad 
faith actions arising out of employee wel- 
fare benefit plans,? but the continued 
viability of bad faith claims against group 
health insurers is not necessarily fore- 
closed in all circumstances. This article 
will examine case law developments ad- 
dressing the impact of Pilot Life upon 
state common law and statutory remedies 
which heretofore exposed insurers to 
sizeable verdicts for extra-contractual and 


punitive damages in first-party bad faith 


health insurance litigation. It will also 
address definitional issues governing the 
application of ERISA to a health insur- 
ance claim in the first instance. An 
understanding of the latter is critical for 
the claimant’s attorney, since the harsh 
impact of the ERISA preemption clause 
may be avoided by establishing that ER- 
ISA does not govern the claim as a matter 
of statutory definition. 


Definitional Issues 

With certain exceptions, ERISA ap- 
plies to any “employee benefit plan” 
established or maintained by any “em- 
ployer” engaged in commerce or in any 
industry or activity affecting commerce, 
or by any “employee organization” repre- 
senting employees engaged in commerce 
or in any industry or activity affecting 
commerce. 29 U.S.C. §1003(a). An “em- 
ployee benefit plan” or “plan” includes an 
employee welfare benefit plan or any em- 
ployee pension benefit plan or a plan 
which is both. 29 U.S.C. §1002(3). 

In turn, “employee welfare benefit plan” 
is defined as a plan, fund, or program 
established or maintained by an employer 
or employee organization for the purpose 
of providing for its participants,’ through 
the purchase of insurance or otherwise, 
medical, surgical, or hospital care or bene- 
fits, or benefits in the event of sickness, 
accident, disability, death or unemploy- 
ment, or vacation benefits, apprenticeship 
or other training programs, or day care 
centers, scholarship funds, or prepaid le- 
gal services. 29 U.S.C. §1002(1). 

Where ERISA applies, it supersedes “all 
State laws insofar as they may now or 
hereafter relate to any employee benefit 
plan.” 29 U.S.C. §1144(a). However, this 
preemption clause is qualified by the 
ERISA savings clause, 29 U.S.C. 
§1144(b)(2)(A), which protects from preemp- 
tion state laws which regulate insurance, 


banking, or securities.® 

Not every purchase of group health 
insurance by an employer constitutes an 
“employee benefit plan” within the mean- 
ing of ERISA. In the recent case of Blue 
Cross/Blue Shield of Florida v. Weiner, 
543 So.2d 794 (Fla. 4th DCA 1989), the 
court found no “plan” and hence rejected 
the preemption defense in connection with 
a group health insurance policy sold to 
individual gasoline service station retailers 
through an independent marketing com- 
pany. In so holding, the court noted there 
were no fiduciary responsibilities created 
by this insurance marketing scheme, which 
simply made group insurance available to 
members of the organization. 543 So.2d 
at 798. 

In analyzing the elements of an ERISA 
“plan,” a preliminary question in the de- 
finitional analysis is whether a plan has 
been “established or maintained” within 
the ambit of the statute. “Establishment” 
of a plan involves more than simply a 
decision to extend benefits. Donovan v. 
Dillincham, 688 F.2d 1367, 1373 (11th Cir. 
1982). Regulations promulgated by the 
Department of Labor likewise recognize 
that an employer may be involved in a 
plan, fund, or program without establish- 
ing or maintaining it. See 29 C.F.R. 
§2510.3-1()).9 

The element of “establishing” or “main- 
taining” also requires an intent on the part 
of the employer, which presupposes an 
awareness of the existence of the plan. 
Wayne Chemical, Inc. v. Columbus Agency 
Service Corp., 567 F.2d. 692 (7th Cir. 
1977). The requisite intent to “establish” 
or “maintain” a plan may be reflected by 
an employer’s actions, or failure to act, in 
compliance with the ERISA statutory or- 
ganizational directives in 29 U.S.C. 
§§1102(aX(1); 1103(a); 1021(a); 1023(1 
or in the language of the purported “plan” 
brochure or insurance policy itself. See, 
e.g., Kanne v. Connecticut General Life 
Ins. Co., 859 F.2d. 96, 99 (9th Cir. 1988), 
amended on denial of reh’g., 867 F.2d 489 
(1989) (en banc). 

A second threshold definitional issue 
turns on whether a “plan” exists. The 
parameters of this term were recently 
analyzed by the U.S. Supreme Court in 
Fort Halifax Packing Co., Inc. v. Coyne, 
482 U.S. 1, 107 S.Ct. 2211 (1987), where 
the Court held that a Maine statute re- 
quiring employers to provide a one-time 
severance payment to employees in the 
event of a plant closing was not preempted 
by ERISA. 

One significant feature of the opinion 


The Fort Halifax 
ruling that ERISA 
preempts only state 
laws which relate 
to plans, and not 
benefits, provides a 


significant check on 
the sweep of the 
Pilot Life decision 


in Fort Halifax is the Court’s focus upon 
the congressional concerns which prompted 
the preemption clause as a touchstone for 
determining whether a state statute falls 
within the field of preemption. While the 
Maine statute may have related to em- 
ployee benefits, it did not relate to or 
purport to regulate the administration of 
a plan, and hence the Court found it “in 
no way raises the types of concerns that 
prompted preemption,” noting: 

Congress intended preemption to afford em- 
ployees the advantages of a uniform set of 
administrative procedures governed by a single 
set of regulations. This concern only arises, 
however, with respect to benefits whose provi- 
sion by nature requires an ongoing administrative 
program to meet the employer’s obligation. It 
is for this reason that Congress preempted state 


laws relating to plans rather than simply to 
benefits. 


107 S.Ct. at 2217 (emphasis in original). 
The Fort Halifax ruling that ERISA 
preempts only state laws which relate to 
plans, and not benefits, provides a signifi- 
cant check on the sweep of the Pilot Life 
decision. Recently, in Sayble v. Blue Cross 
of Southern California, 207 Cal. App. 3d 
953, 256 Cal.Rptr. 820, (2d Dist. Ct. App. 
1989), following Fort Halifax, the Califor- 
nia appellate court held that existence of 
an ERISA plan depends on the extent to 
which the employer is involved in the 
administration of the benefit program so 
as to implicate the concerns which gave 
rise to ERISA. Even though the em- 
ployer regularly paid premiums over a 
period of years, the California court con- 
cluded that this was inadequate involvement 
to give rise to an ERISA preemption. 
Even where the existence of a bona fide 
“employee benefit plan” is demonstrated, 
whether ERISA will preempt an otherwise 


valid state bad faith claim depends on 
whether the state law claim “relates to” the 
employee benefit plan. If it does not 
relate, it is not preempted. 29 U.S.C. 
§1144(a). If the state claim does “relate 
to” the plan, it may nevertheless be saved 
from preemption if it involves a state law 
regulating insurance. 29 U.S.C. 
§1144(b)(2)(a). 

The scope of the operative “relate to” 
language in the preemption clause was 
first construed by the U.S. Supreme Court 


‘in Alessi v. Raybestos-Manhattan, Inc., 


451 U.S. 504 (1981), which held a New 
Jersey law preempted where it prohibited 
pension offsets by amounts awarded in 
compensation on the ground that the law 
“related to” an employee benefit plan. 

Subsequently, in Shaw v. Delta Air 
Lines, Inc., 463 U.S. 85 (1983), the Su- 
preme Court found a New York human 
rights law and pregnancy disability bene- 
fits law to “relate to” employee benefit 
plans governed by ERISA, despite the fact 
that ERISA did not expressly address 
state employment discrimination laws. 

In Pilot Life Ins. Co. v. Dedeaux, the 
Court reaffirmed its expansive interpreta- 
tion of the preemption clause, under which 
a state law “relates to” a benefit plan if it 
has a connection with or reference to such 
a plan. The case involved an employee 
who sought disability benefits in connec- 
tion with a work-related accident. His 
employer, Entex, Inc., sponsored a long- 
term disability plan, and assumed respon- 
sibility for the day-to-day operation and 
administration of the plan. Benefits under 
the plan were provided through a group 
insurance policy issued by Pilot Life In- 
surance Company. Dedeaux filed suit 
against Entex and Pilot Life, claiming 
improper termination of his benefits, and 
alleging state common law claims for 
tortious breach of contract, breach of 
fiduciary duty, and fraud. The Supreme 
Court held that his common law causes 
of action “related to” his employee benefit 
plan and, therefore, were preempted by 
ERISA. The Pilot Life Court’s analysis of 
the congressional intent underlying ER- 
ISA plants fertile ground for an expansion 
of the preemptive field. The Court explic- 
itly found that Congress intended the civil 
enforcement provisions of ERISA to be 
the exclusive vehicle for actions by ER- 
ISA plan participants and beneficiaries 
asserting improper processing of claims 
for benefits. 
© Limitations on Pilot Life 

Later case law developments reveal cer- 
tain qualifications on Pilot Life which 
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may be argued against a finding of preemp- 
tion under the particular facts of a given 
case. 

In Clark v. Coats & Clark, Inc., 865 
F.2d 1237 (11th Cir. 1989), the 11th Cir- 
cuit held that a claim does not “relate to” 
a plan even where the employer’s conduct 
occurred contemporaneously with an al- 
leged ERISA violation, unless the facts 
relating to the employee’s failure to receive 
benefits are relevant to the state law claim. 

In Teper v. Park West Galleries, Inc., 
431 Mich. 202, 427 N.W.2d 535 (1988), 
where the plaintiff sought damages of 
future pension plan benefits from the 
employer in a wrongful discharge action, 
the court found no legitimate basis for 
preempting the common law action, be- 
cause the actual relief sought against the 
employer imposed no fiscal administrative 
or legal burdens on the plan itself. 

This restricted focus on whether a state 
law claim interferes with plan administra- 
tion or seeks to adjudicate plan benefits 
as the polestar for defining the outer limits 
of the “relate to” clause appears elsewhere. 
See Greenblatt v. The Budd Co., 666 
F.Supp. 735 (E.D. Pa. 1987) (action for 
misrepresentation survived an ERISA at- 
tack on the rationale that the action for 
misrepresentation sought relief from the 
employer regardless of the claimant’s ac- 
tual or alleged contractual entitlement to 
benefits under any pension plan); Sorosky 
v. Burroughs Corp., 826 F.2d 794 (9th 
Cir. 1987) (wrongful discharge and breach 
of contract claims not preempted to extent 
they rely on theories independent of plan); 
Totton v. New York Life Ins. Co., 685 
F.Supp. 27 (D.Conn. 1987). (common law 
contract action survived an ERISA preemp- 
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tion defense, on the theory that litigation 
of the claim would not affect the admini- 
stration of the plan or the financial status 
or obligations of the plan). A lengthy 
analysis of this distinction is set forth in 
HealthAmerica v. Menton, 551 So.2d 235 
(Ala. 1989), pet. for cert. filed, 58 U.S.L.W. 
3411 (No. 89-939), where the court re- 
jected the preemption defense to common 
law and statutory fraud claims, as well as 
an action under the Alabama “twisting” 
statute. 

Another approach to avoiding ERISA 
preemption is found in Perry v. P*I*E 
Nationwide, Inc., 872 F.2d 157 (6th Cir. 
1989), where the court concluded that 
ERISA did not preempt state law claims 
for fraud, misrepresentation, and promis- 
sory estoppel, on the rationale that 
preemption only applies if Congress has 
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provided a remedy for asserted wrongs. 
© Preemption of State Statutory Claims 

The U.S. Supreme Court has not yet 
ruled upon the precise issue of whether a 
statutory, as opposed to a common law, 
bad faith claim is preempted by ERISA. 
However, the viability of such claims 
following Pilot Life has not fared well in 
the lower courts, which have readily em- 
braced the Supreme Court’s emphasis on 
the exclusivity of ERISA’s civil enforce- 
ment provisions as the basis for findings 
in favor of preemption of such statutory 
claims.!° In Anschultz v. Connecticut Gen- 
eral Life Ins. Co., 850 F.2d 1467 (11th Cir. 
1988), for example, the 11th Circuit relied 
on the U.S. Supreme Court’s expansive 
preemption directive in Pilot Life to 
preempt the Florida bad faith statute, 
F.S. §624.155, and held it did not survive 
under the savings clause, 29 U.S.C. 
§1144(b)(2)(A), as a law which regulates 
insurance. The court acknowledged that a 
“common sense” understanding of the 
savings clause indicates that §624.155 ar- 
guably regulates insurance. It nevertheless 
concluded that the statutory claim failed 
to meet all the criteria of the McCarran- 
Ferguson test, which the Supreme Court 
had adopted in Pilot Life as a guide for 
interpretation of the savings clause. In 
reaching this conclusion, the Anschultz 
court broadly announced that “Where 
otherwise applicable, ERISA preempts all 
state law.” 


Conclusion 

An insured whose health insurance cov- 
erage happens to be provided under a 
“employee benefit plan” may be deprived 
of the consumer protections which other- 
wise are afforded to policyholders under 
non-ERISA health policies. To the extent 
Pilot Life has thus spawned the preemp- 
tion of statutory bad faith claims, it has 
emasculated the force of the ERISA sav- 
ings clause for laws which “regulate” 
insurance, and has created an inconsistent 
and disparate remedial scheme which de- 
mands harmonization. 

Whether the U.S. Supreme Court would 
find a distinction of significance between 
a statutory bad faith claim, arguably pre- 
served under the “savings clause” of ERISA, 
and a common law tort and contract 
claim (held preempted in Pilot Life) re- 
mains unsettled. Some cause for optimism 
may be found in a more recent opinion, 
Massachusetts v. Morash, 109 S.Ct. 1668, 
109 S.Ct. 53, 104 L.Ed.2d 98, 102 L.Ed.2d 
31 (1989), where the Court reaffirmed the 
traditional role of the states in regulation 


of wage payments in holding that a Mas- 
sachusetts statute requiring payment to 
discharged employees for unused vacation 
time is not preempted under ERISA as 
an employee welfare benefit plan. 

Morash demonstrated deference to state 
autonomy in the regulation of wage pay- 
ments, an approach which is consistent 
with the policy endorsed by the Court in 
Fort Halifax, where it stated “ERISA 
preemption analysis must be guided by 
respect for the separate spheres of govern- 
ment authority preserved in our federalist 
system.” 482 U.S. at 19, quoting Alessi v. 
Raybestos- Manhattan, Inc.. 

The state’s traditional role in the regula- 
tion of the insurance industry hopefully 
will receive equal deference if the Supreme 
Court ultimately has occasion to address 
the survival of statutory bad faith claims 
under the savings clause of ERISA.0 


'There is no common law cause of action 
for bad faith in first party claims under Florida 
law. Before the adoption of §624.155, the only 
relief available on a first-party claim was a 
cause of action for breach of contract, absent 
proof of an independent tort. See Industrial 
Fire & Casualty Ins. Co. v. Romer, 432 So.2d 
66, 69-70 (Fla. 4th D.C.A. 1983) (Hurley, J., 
concurring), pet. rev. denied, 441 So.2d 633 
(Fla. 1983); Lewis v. Guthartz, 428 So.2d 222 
(Fla. 1982). 


Theresa A. DiPaola is an attorney with 
the law offices of Cone & Roberts, 
P.A., in West Palm Beach. She re- 
ceived her J.D. cum laude from Boston 
University School of Law (1983) and 
received her B.S. from Boston Univer- 
sity summa cum laude (1979). Ms. 
DiPaola served as a law clerk to Judge 
Daniel T.K. Hurley at the Fourth Dis- 
trict Court of Appeal. She is a member 
of the Massachusettes, Rhode Island 
and Florida bars. 

This column is submitted on behalf 
of the Health Law Section, Christo- 
pher D. Rolle, chairman, and Robert 
C. McCurdy, editor. 


2 See Massachusetts Mutual Life Ins. Co. 
v. Russell, 473 U.S. 134 (1985); United Steel- 
Workers of America v. Connors Steel Co., 855 
F.2d. 1499 (11th Cir. 1988), reh’g. denied, 861 
F.2d 1281 (11th Cir. 1988); Varhola v. Doe, 820 
F.2d 809 (6th Cir. 1987). 

3 Note, Pilot Life Ins. Co. v. Dedeaux: The 
Supreme Court’s Federalization of Employee 
Benefit Law, 23 Tort & Ins. L. J. 507 (1988). 

4 See 29 U.S.C. §1003(b); 29 U.S.C. §§1051, 
1081 and 1101. 

5“Employer” is defined at 29 U.S.C. 
§1002(5). 

6“Employee organization” is defined at 29 
U.S.C. §1002(4). 


™ Participant” is defined at 29 U.S.C. 
§1002(7). 

8 Other exceptions to the preemption clause 
are set forth at 29 U.S.C. §1144(b). 

9 See generally Hamberlin v. V.1.P. Trust, 
434 F.Supp. 1196 (D. Ariz. 1977). 

10 See Anschultz v. Connecticut General Life 
Ins. Co., 850 F.2d 1467 (11th Cir. 1988); Kanne 
v. Connecticut General Life Ins. Co., 859 F.2d 
96 (9th Cir. 1988); Roberson v. Equitable Life 
Assurance Soc’y, 661 F.Supp. 416 (C.D. Cal. 
1987); Commercial Life v. Juliano, 47 Cal.3d 
473, 764 P.2d 1059, 253 Cal. Rptr. 682 (1988) 
(California unfair insurance practice statute 
held preempted). 


Endorsed by: 


Now Getting A 
Court Bond Is As Easy 
As Lifting A Finger. 


GHI JKL 

PRS TUV WXY 


1-800-274-BOND 


Now getting any bond needed in a civil practice is as 
easy as lifting a finger, because JURISCO will do all of 
the work; all you have to do is call. 


All Court & Probate Bonds Immediate Availability 


| | 
PO. Drawer 12939, Tallahassee, FL 32317-2939, 1-800-274-2663 
THE FLORIDA BAR JOURNAL/APRIL 1990 67 a 


ADMINISTRATIVE LAW 


What Your Client Should Do When 


the Department of Professional 


edical malpractice has focused 
attention on the work of the 
Department of Professional 
Regulation and the Board of 
Medicine. You probably never have had 
a client who was the subject of an investi- 
gation or action by the board or 
department. Should you represent a client 
who is investigated, you should know 
what to expect and what to do. 

This article will generally acquaint you 
with the process used by the Department 
of Professional Regulation and the Board 
of Medicine when they investigate com- 
plaints and determine whether probable 
cause exists to file disciplinary proceed- 
ings. 

The legislature created the Board of 
Medicine to license and regulate several 
health care professions, including medical 
doctors.! The department investigates and 
prosecutes physicians for alleged viola- 
tions of statutes and rules.? The 
department’s attorneys, investigators, and 
support staff are trained to accomplish 
these tasks. They get results. 

Department action can begin several 
ways. First, the department must investi- 
gate every complaint filed in writing and 
signed by the complainant which alleges a 
violation of the statutes or administrative 
rules governing medical practice. How- 
ever, “[p]rior to finding legal sufficiency, 
the Department may require supporting 
information or documentation as neces- 
sary to determine legal sufficiency.” After 
a complaint is filed, the department and 
board start an investigation, and may 
proceed to take action even if the original 
complainant withdraws the complaint.‘ 

Additionally, the department and board 
may investigate and take final action on a 
complaint filed anonymously or by a 
confidential informant. These complaints 
must also be in writing and allege a 
substantial violation of a rule or statute. 
The department must have reason to be- 
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lieve, after preliminary inquiry, that the 
allegations made anonymously are true. 
Finally, the departraent may initiate an 
investigation on its own. The only require- 
ment is that the department have 
“reasonable cause” to believe that the 
physician has violated a statute or rule of 
DPR or the board.5 

A complainant or witness may testify 
against your client with little fear of a 
retaliatory suit. The legislature has granted 
complainants and witnesses immunity 
against civil liability unless it can be 
shown that they acted in bad faith or with 
malice.® This is difficult to prove. Addi- 
tionally, if your client sues a complainant 
and fails to prove fraud or malice, he can 
be required to pay court costs and the 
other party’s reasonable attorneys’ fees.’ 
Further, if the complaining person is an 
employee of a licensed medical profes- 
sional, the licensee is subject to discipline 


for any discharge, threats to discharge, 
intimidation, or coercion against any ac- 
cusing employee or staff member.® 

After an investigation begins, the de- 
partment must notify the physician of the 
investigation and of the substance of the 
complaint,’ unless the department and the 
board agree in writing that such notifica- 
tion would be detrimental to the 
investigation, in which case no notice is 
given. The department also may conduct 
an investigation without notification to 
the licensee if the act under investigation 
is a criminal offense. 

The department’s investigative staff has 
the power to administer oaths, take depo- 
sitions, issue subpoenas supported by 
affidavit, and compel the attendance of 
witnesses, and the production of evidence.!° 
Once a legally sufficient complaint is filed, 
the department can issue subpoenas re- 
quiring the names and addresses of your 
client’s patients.!! The subpoena permits 
the department to obtain your client’s 
patient records without written authoriza- 
tion from the patients if the department 
and the probable cause panel of the medi- 
cal board have reasonable cause to believe 
that your client has excessively or inap- 
propriately prescribed any substance 
controlled under Florida law, or has failed 
to practice the profession with that level 
of care, skill, and treatment recognized by 
reasonably prudent similar physicians as 
being acceptable under similar conditions 
and circumstances.!2 Patient records ob- 
tained by the board may be used solely 
by the department or the medical board 
in disciplinary proceedings. The records 
are otherwise sealed and unavailable to 
the public pursuant to Florida’s Public 
Records Law. 

Somewhat different rules apply with 
regard to records of patients treated for 
mental or nervous disorders.!3 These rules 
apply, however, only if the physician has 
primarily diagnosed and treated medical 
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and nervous disorders for a period of at 
least three years, including any psychiatric 
residency. In these cases, the psychothera- 
pist-patient privilege applies. If the patient 
has filed a complaint and waived confi- 
dentiality, however, the department can 
get the patient’s records. A physician also 
can be required to release records of 
treatment for medical conditions apart 
from any treatment for mental or nervous 
disorders. If a psychotherapist-patient privi- 
lege is asserted by the physician, the 
department may petition the circuit court 
for a review of the records by expert 
medical practitioners appointed by the 
court to determine if the record, or any 
part of it, is protected under the psycho- 
therapist-patient privilege. 

After your client receives notification 
of an investigation, or during the investi- 
gative process, a representative of the 
department may request to meet with your 
client. You may find the department’s 
representative asking permission to turn 
on a taperecorder and take a recorded 
statement. 

Providing patient records and making 
a determination whether to talk with a 
representative of the department involve 
a number of legal issues. Your client 
should not take any action without the 
advice of counsel. Questions regarding the 
legal sufficiency of a subpoena,'* the con- 
fidentiality of patient records,!5 falsifying 
patient records,'6 and your client’s fifth 
amendment right not to speak,!7 are only 
a few of the important issues which must 
be analyzed before responding. Your cli- 
ent may think that by talking with the 
department’s representative, everything can 
be explained and the matter will go away. 
This is acommon mistake. No matter how 
pleasant the department’s representatives 
may be, they are not there to do your 
client a favor. Remember, at this point, it 
is no longer strictly a medical matter. 

In short, once a complaint is filed, the 
department can serve your client with a 
subpoena demanding the names and ad- 
dresses of patients. In conjunction with 
the probable cause panel of the medical 
board, the department may issue a sub- 
poena for patient records. Additionally, 
your client may be requested to meet with 
a department representative for an infor- 
mal discussion or to give a recorded 
statement. If any of these things happen, 
your client’s first step should be to seek 
legal advice. 

Disciplinary action can be initiated for 
a number of potential violations.!® For 
example, disciplinary action may be taken 
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against a physician for false, deceptive, or 
misleading advertising; failing to report to 
DPR any person he knows has violated 
the statutes or the rules of DPR or the 
medical board; failing to perform any 
statutory or legal obligation placed upon 
a licensed physician; paying or receiving 
any commission, bonus, kick-back or re- 
bate, or engaging in any split-fee 
arrangement; exercising influence during 
a patient-physician relationship for pur- 
pose of engaging a patient in sexual activity; 
being unable to practice medicine with 
reasonable skill and safety to patients by 
reason of illness or use of alcohol, drugs, 
narcotics, chemicals, or any other type of 
material, or as a result of any mental or 
physical condition; or committing gross 
or repeated malpractice or failing to prac- 
tice medicine with that level of care, skill, 
and treatment which is recognized by a 
reasonably prudent, similar physician as 
being acceptable under similar conditions 
and circumstances. If the board finds the 
physician guilty of these or of any other 
violation of F.S. Chs. 455 and 458 or 
board rules, it can impose one or more 
penalties including but not limited to 
revocation or suspension of his license.!9 

DPR is required to investigate com- 
plaints expeditiously.2° When its investiga- 
tion is complete, DPR prepares and submits 
its report to the probable cause panel of 
the medical board. These reports contain 
the investigative findings and the recom- 
mendations of the department concerning 
the existence of probable cause. 

A probable cause determination is made 
by a majority vote of the probable cause 
panel.2! If the panel finds no probable 
cause, the department can still override 
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the decision and file an administrative 
complaint. If the probable cause panel 
finds that probable cause exists, it has two 
options. First, it may simply direct the 
department to send the physician a letter 
of guidance. Second, if it finds the viola- 
tion more significant, it can direct the 
department to file a formal administrative 
complaint against the physician. See foot- 
note 4, supra. The department is required 
to follow the directions of the probable 
cause panel unless it finds probable cause 
has been improvidently found by the panel. 
In such cases, the department must refer 
the matter to the board, and the full board 
may override the department and file the 
formal administrative complaint.22 

The complaint and all information ob- 
tained pursuant to the investigation is 
exempt from Florida’s Public Records 
Act until 10 days after probable cause has 
been found, or until the physician waives 
his or her privilege of confidentiality.23 
This does not prohibit the department 
from providing such information to any 
law enforcement agency or to any other 
regulatory agency, however.”4 

As mentioned earlier, your client may 
not receive notice of the investigation or 
that a probable cause panel has been 
convened to investigate his case. During 
the probable cause hearing, the panel will 
consider the department’s investigative re- 
port along with any other facts which the 
department wishes to bring to the atten- 
tion of the panel. If your client is notified 
that his case will be reviewed by a panel, 
he can appear in person with or without 
an attorney. The board’s probable cause 
panels generally do not permit the physi- 
cian or his attorney to speak or offer 
evidence in support of your position. 
After reviewing the investigative reports 
and other materials furnished by the de- 
partment, the probable cause panel votes. 
The panel must be properly constituted, a 
proper vote taken, and there must be 
some credible evidence considered by the 
panel that would reasonably indicate that 
alleged violations indeed occurred.*5 

The department has extensive powers 
to conduct an investigation and prosecute. 
These powers include the authority to 
interview witnesses and subpoena your 
client’s patient records. Any investigation 
by the department or the Board of Medi- 
cine is a serious matter. 

If your client receives notice of a DPR 
investigation, he should seek competent 
legal counsel. If DPR calls, the physician 
should state he will be represented by an 
attorney and that he will respond through 
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his attorney. Nothing else should be dis- 
cussed without first consulting counsel. 

The process can be time-consuming and 
expensive. However, early attention to 
these matters may save your client.0 


' Fra. Stat. Ch. 458 (1989). 

2 Fia. Stat. §455.20 et seq. (1989). 

3 Fia. Stat. §455.225(1) (1989). 

4 Fra. Stat. §455.225(1) (1989). The “com- 
plaint” referred to is a written statement from 
a complaining person containing factual allega- 
tions which could give rise to an investigation. 
In contrast, the “administrative complaint” dis- 
cussed later in this article is a formal charge 
issued by the board or DPR with allegations 
of fact and citations to rule and statutory 
provisions allegedly violated. The “administra- 
tive complaint” is issued after a finding of 
probable cause has been made. 

5 Jd. Rather than proceed under subsec- 
tions (1) and (2) of section 455.225, “the 
Department may provide a licensee with a 
notice of noncompliance for an initial offensive 
of a minor violation.” Each board, or DPR if 
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there is no board, is required to adopt rules to 
implement this alternative. However, “[flailure 
of a licensee to take action in correcting the 
violation within 15 days after notice may result 
in the institution of regular disciplinary pro- 
ceedings.” Fia. Stat. §455.225(3) (1989). 

6 Stat. §455.225(11) (1989). 

7 Stat. §455.225(12)(c) (1989). 

8 Fia. Stat. §455.225(12)(b) (1989). 

9 Fra. Stat. §455.225(1) (1989). Addition- 
ally §120.60(8) permits the secretary of the 
department to order the emergency suspension, 
restriction, or limitation of a medical license 
where there is an immediate serious danger to 
the public health, safety or welfare and the 
department and sets out in its suspension order 
the specific facts and reasons for finding an 
immediate danger and its conclusion that sus- 
pension, restriction, or limitation is fair under 
the circumstances. Pursuant to FLA. ADMIN. 
Cope Rute Rule 28-6.01(3), the department is 
required to initiate a formal suspension or 
revocation proceeding in compliance with F.S. 
§§120.60 and 120.57 (1989), within 20 days after 
the emergency action is taken. See Tauber v. 
State Board of Osteopathic Medical Examin- 
ers, 362 So.2d 90 (Fla. 4th D.C.A. 1978), for a 
good discussion of the operation of the emer- 
gency provision of F.S. §120.60(8) (formerly 
(6)). See also Saviak v. Gunter, 375 So. 2d 1080 
(Fla. Ist D.C.A. 1979). Compare with Aurora 
Enterprises, Inc. v. State Department of Busi- 
ness Regulation, 395 So. 2d 604 (Fla. 3d 
D.C.A. 1981). In Aurora, the agency suspended 
the petitioner’s liquor license on January 29, 
1981. At the time of oral argument, March 10, 
1981, the court found that although a formal 
revocation proceeding had been commenced, 
no hearing, let alone disposition, had taken 
place. The emergency order of suspension was 
quashed, although without prejudice to the 
formal revocation proceeding. 

10 Fra. Stat. §455.223 (1989). 

Fra. Stat. §458.343 (1989). 

12 Fra. Stat. §455.241(2) (1989). 

3 Id. 

14 See generally Nach v. Department of 
Professional Regulation, Board of Medical Ex- 
aminers, 528 So. 2d 908 (Fla. 2d D.C.A. 1988); 
Fagan v. Department of Professional Regula- 
ton, 534 So. 2d 802 (Fla. 3d D.C.A. 1988). 

Td. 


16 See, e.g., Department of Professional Regu- 
lation v. Jimenez, 10 F.A.L.R. 3579-3580 (DPR, 
Board of Medicine, Final Order, May 5, 1988) 
(“Alteration of records is [a] basic act of 
dishonesty and is very serious in light of the 
importance of a physician’s need to keep accu- 
rate and honest medical records.”) 

'7 See Nach, supra n.13; compare, Vining v. 
Florida Real Estate Commission, 281 So.2d 
487 (Fla. 1973), and Boedy v. Department of 
Professional Regulation, 463 So.2d 215 (Fla. 
1985), with De Bock v. State, 512 So.2d 164 
(Fla. 1987) cert. den., __ U.S. —_, 108 S.Ct. 
748 (1988). Given the penal nature of medical 
disciplinary proceedings and the potential loss 
of livelihood, if questioned, you may recom- 
mend that your client remain silent in order to 
later assert his constitutional privilege against 
self-incrimination. In Nach, the court ruled that 
the physician could not avoid responding to a 
DPR subpoena for his patient records on 
self-incrimination grounds, finding that the 
privilege did not attach to records statutorily 
required to be kept. Fia. Stat. §458.331(1)(m) 
(1989) requires a physician to keep patient 
records. In Boedy, the court, mindful of the 
penal nature of disciplinary proceedings, none- 
theless ruled that the privilege against self- 
incrimination did not apply to proceedings 
initiated under §458.331(1)(s). This subsection 
addresses the act of being unable to practice 
medicine with reasonable skill and safety to 
patients by reason of illness or use of alcohol, 
drugs, narcotics, chemicals, or other type of 
material or as a result of any mental or physical 
condition. 

18 Stat. §458.331(1)(a)-(l) (1989). More- 
over, the board has adopted disciplinary 
guidelines setting forth general ranges of penal- 
ties for violations. Fra. Apmin. Copg. RULE 
21M-20.001 et seq. 

19 Stat. §458.331(2) (1980); ADMIN. 
Cope Rule 21M-20.001 et seq. 

20 Fa. Stat. §455.225(2) (1989). 

21 Fra. Stat. §455.225(4) (1989); ADMIN. 
Cope 21M-18.006. 

2 Fra. Stat. §455.225(4) (1989). 

23 Stat. §455.225(10), (1989). 

Td. 

25 See Kibler v. Department of Professional 
Regulation, 418 So.2d 1081 (Fla. 4th D.C.A. 
1982). 


“Looks like the court’s in recess.” 
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PREPAID LEGAL_SERVICES 


Opportunities for Practice in 
Legal Services Plans 


his article discusses the opportu- 
nities generally available to the 
private practitioner to partici- 
pate in legal services plans! in 
Florida. The focus will be on those plans 
that are designed to serve the usual legal 
needs of the average middle class client 
and his family. 

Legal services plans can be very simple 
or complex. Some of the simplest provide 
little more than basic advice and consulta- 
tion. The most complex plans, usually 
termed “comprehensive,” provide a full 
range of legal services in much the same 
way that comprehensive medical insurance 
provides medical care. Most plans fall 
somewhere in between, and, like snow- 
flakes, no two are exactly alike. A function 
of all plans, however, is to provide “pre- 
ventive” legal services in order to encourage 
early resolution of matters before they 
escalate into more serious legal problems. 

Despite their diversity, and in keeping 
with their similarities, typical arrange- 
ments for services can be classified into 
five general categories from the attorney’s 


perspective. 


Lead Law Firms and 
Telephone Access Attorneys 

A variety of terms are used for the 
attorney or law office designated to han- 
dle intake for a particular plan in the state 
or in a specified geographical area. Com- 
mon terms in Florida are “lead law firm” 
and “access attorney.” The majority of 
plans in Florida today make use of this 
delivery method and usually combine it 
with a second level of panel attorneys. The 
opportunities for attorney involvement as 
a lead or access firm is limited by nature 
to the number of plans utilizing this 
delivery system, but knowledge of its op- 
eration is essential to understanding other 
arrangements for service delivery. 

The lead firm or access attorney pro- 
vides all basic advice and consultation. 


Plans provide 
“preventive” legal 
services to 
encourage early 
resolution of 
matters before they 
escalate into more 
serious problems 


by Ronald P. Glantz 


Most often this is by telephone, although 
in-office consultation may also be avail- 
able. Review of documents by mail, simple 
letters and phone calls to third parties, 
and usually a simple will are also typically 
provided. When handling matters state- 
wide or over a large geographic area, the 
law office will be required to install at 
least one toll-free “800” number and as- 
sure that a sufficient number of lawyers 
will be available during the day to handle 
calls. The law firm will also be required 
to establish a recordkeeping system to 
track client calls and advice given. 

The fee arrangement is a fixed per 
capita fee or “capitation fee.” It is based 
on a number of factors. The capitation fee 
varies based on the type of group;? whether 
enroliment is voluntary, automatic, or 
flexible such as in cafeteria-styled plans; 
whether the individual pays for the plan 
or it is an employer-paid program; the size 
of the group or total number of plan 


members enrolled for the geographic area; 
whether spouses and dependents are cov- 
ered; which party is responsible for the 
expense of the WATS line installation and 
maintenance; and whether the lead or 
access firm may accept more complex 
matters on behalf of the plan member. 
The law office is paid the capitation fee 
whether the individual plan member uses 
the services or not. If more complex work 
is necessary, the lead law firm or access 
attorney will usually refer the individual 
to a lawyer who has agreed either to 
furnish additional services at a discounted 
fee which is paid by the client directly or 
accept a specified payment for the services 
covered directly from the plan. 

Beyond providing the basic services de- 
scribed above and referring clients to 
other lawyers, the lead or access firm does 
not become involved in recruiting other 
lawyers to participate unless contractually 
obligated to do so. Usually the plan pro- 
vider takes an active role in recruitment 
of other attorneys interested in participa- 
tion in the plan. 

Plans differ on the issue of whether the 
lead law firm or access attorney may 
accept more complex legal matters beyond 
what is offered in the basic services on 
behalf of plan members. The Prudential 
Group Legal Services Insurance Program 
requires that all additional services be 
referred out. The rationale is to avoid the 
appearance of impropriety or any appar- 
ent conflict of interest since the law office 
would have nothing to gain directly by 
referring the client for additional services. 
The referral is basically made by providing 
the client with a list of available attorneys 
in his geographic area from which to 
choose, rather than having the lead firm 
make a specific recommendation. Both 
Nationwide Legal Services and LegaLine 
allow the lead or access firm to provide 
additional services. Their policy is to avoid 
second referrals as much as possible so as 
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not to discourage the client’s efforts to 
seek resolution of his problem. Typically 
this is done for plan members in the 
immediate vicinity and for legal matters 
that the law office usually accepts or in 
which it desires to increase its practice. 
Montgomery Ward Legal Services uses a 
system of assigning a percentage of its 
plan members to a particular law office 
that is geographically convenient to the 
member. One office may cover several 
counties or several offices may cover the 
same city. In either case, the access attor- 
ney generally provides a full range of 
services to the plan member. 


Panel Attorney 

One of the most common opportunities 
for the private practitioner to participate 
in a legal services plan is as a “panel” 
attorney. Panel attorneys are also called 
affiliate or referral attorneys in Florida. 
As discussed previously, plans that use 
lead law firms or access attorneys for 
intake will use the panel to refer more 
complex legal matters. Panel attorneys 
will be under contract to provide specified 
services at a discounted fee or to accept a 
specified payment from the plan, or a 
combination of both. Discounted fees are 
generally 25-30 percent off the attorney’s 
customary fee, while companies with speci- 
fied fee schedules typically pay $50-$70 
per hour. There are frequently fee caps 
on specified matters, such as $210 for an 
uncontested divorce or $155 for a name 
change. Fee caps and reduced rates are 
exclusive of costs and expenses. The more 
comprehensive the coverage offered by a 
particular plan, the more complex or 
extended the fee arrangements with panel 
attorneys. 

The panel of attorneys may be large or 
small with size generally, but not necessar- 
ily, determined by the number of attorneys 
estimated to be required to handle a given 
population of plan members in a particu- 
lar geographical area. The larger the panel 
of attorneys, the more likely the plan 
member will be allowed to personally 
choose the attorney. Some plans have an 
open-ended policy that allows any quali- 
fied licensed attorney to join their panel 
of available attorneys. Others will main- 
tain a specific ratio of panel attorneys to 
plan members, only accepting additions 
to their panel as needed. Either approach 
is permitted in Florida. 

Panel attorneys are not required to 
accept any and all legal matters covered 
by the plan, but are permitted to designate 
areas of practice in which they will accept 
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plan clients. However, depending on the 
nature of the plan and the panel arrange- 
ments, the attorney is not always entirely 
free to decline providing services to a 
particular plan member who is entitled to 
coverage. Panel attorneys are expected to 
provide a plan client with an appointment 
within a reasonable time frame depending 
on the urgency of the problem. 

Many legal services plans will specifi- 
cally attempt to recruit attorneys who 
already serve on other plan panels. Usu- 
ally this will assure the services plan has 
an attorney who is familiar with the legal 
services plan concept, as well as the nature 
of the legal services typically required and 
the type of client to expect. Previous 
restrictions by plans on attorneys servicing 
more than one plan at a given time are 
less often encountered for this very rea- 
son, although some plans still have such 
restrictions. 

Fee arrangements with panel attorneys 
vary. In discounted fee arrangements in 
which the client also pays for services 
directly, the method of payment is left to 
the attorney and the client, so long as it is 
within the parameters of the plan. In plans 
where the attorney is under contract to 
accept payment directly from the plan, the 
attorney will typically be required to file a 
“claim” in much the same way that physi- 
cians do. If the services provided by the 
panel attorney are outside the scope of the 
plan’s coverage or over any hourly limita- 
tions placed on the plan’s coverage or over 
any hourly limitations placed on the plan 
members’ use of services under the plan, 
collection of the remainder of the fee owed 
the lawyer is determined by arrangements 
agreed upon by the plan member and the 
lawyer directly. 


The types of legal matters covered by a 
panel attorney can be very diverse, par- 
ticularly with plans that use panel attorneys 
strictly on a discounted fee basis in which 
the client pays directly. Typically, some 
of the most common legal matters covered 
by panel attorneys include real estate, 
domestic relations, traffic-related misde- 
meanors, landlord/tenant disputes, 
consumer/ creditor problems, probate mat- 
ters, neighborhood disputes, Medicare, 
Social Security disability, and SSI 
payments. 


Attorney of Choice 

Some plans simply provide funds to be 
used to defray lawyers’ fees. The plan 
member is free to choose any licensed 
attorney, and the plan will pay the consul- 
tation fee, usually up to a specified amount 
and a specified number of hours. Since the 
attorney is under no obligation to limit his 
fee for services to the limits that the plan 
will pay, the plan member will be obli- 
gated to pay the difference. Under these 
circumstances, the attorney is not obli- 
gated to accept payment directly from the 
plan even though he will be requested to 
do so by both the plan member and the 
plan provider. 

Typically the plan member will search 
for an attorney who will not only accept 
payment directly from the plan for the 
consultation, but who will limit the fee to 
the limits of what the plan will pay. For 
this reason, attorneys participating in their 
local bar association or the statewide 
lawyer referral services are frequently ap- 
proached first by members of this type of 
plan. 

U.S. Legal Protection Company is pres- 
ently the only plan in Florida known to 
be using this model as its predominate 
method of service delivery. However, once 
a plan member has located an attorney in 
a particular area who will accept payment 
directly from the plan, and preferably 
within plan limits, even U.S. Legal will 
often seek to contract with the attorney 
creating a secondary, back-up panel of 
referral attorneys for clients unable or 
unwilling to make a choice on their own. 

Many companies will allow plan mem- 
bers to utilize an attorney outside their 
usual delivery system under certain cir- 
cumstances, but coverage may be limited. 
Typical circumstances include conflict situ- 
ations and extremely specialized or complex 
matters. 

The staff attorney model has been rare 
in Florida, but is more common in states 
that are heavily unionized. The University 


of Florida Student Legal Services Plan, a 
Bar-approved plan, is the only operating 
plan using this model and it is very 
successful. In a typical year, 3,500 out of 
35,000 students, or 10 percent, utilize the 
plan which is paid from student activity 
fees. It provides a broad range of legal 
services with an emphasis on landlord/ 
tenant disputes, consumer complaints, prop- 
erty damage and loss, family law, and 
general advice and counseling through a 
staff of attorneys. Presently three attor- 
neys are on salary full-time for the plan 
and one on salary part-time. 

The Advocates Legal Services Organiza- 
tion was licensed in 1988 by the Department 
of Insurance and ultimately intends to use 
this method of delivery as their plan 
membership grows, and the lawyers own- 
ing the company are unable to provide the 
services through their existing law prac- 
tice. Dubbed the “HMO” or “clinic” style 
plan, there are some who believe that this 
will be the most effective, efficient delivery 
method for the high volume legal services 
plan. Discussions with new companies in 
the formulative stages indicate that this 
delivery method may soon be growing in 
popularity. 


Managing Attorneys/ 
Bar-Approved Plans 

Simply put, Bar-approved plans are 
arrangements between a group as defined 
in F.S. §642.017(4), and an individual 
attorney or law firm, in which there are 
no third-party administrators or market- 
ing agents. These plans are exempt from 
Department of Insurance regulation and 
are governed by Ch. 9 of the Rules 
Regulating The Florida Bar. An individ- 
ual attorney accepts responsibility to the 
Bar for the ethical operation of the plan 
and is designated the “managing” attorney 
of the plan. The managing attorney is 
frequently the primary service provider 
even in a large law office and will generally 
handle intake of plan clients. Essentially, 
however, all Bar-approved plans are 
“group” plans within the definition of the 
statute. 

While there is greater responsibility 
placed on the attorney for managing the 
plan, there is also greater opportunity to 
tailor the plan to the specifications of both 
the group and the law office. Like other 
plans, these vary from offering simple 
advice and consultations to complex “com- 
prehensive” coverage. Prepaid as well as 
discounted fees for services are also found. 
However, in a Bar-approved plan, a trust 
account is typically established by the 
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group sponsor or the law office, and 
sometimes by both. In the majority of 
plans, a monthly per capita payment is 
made to the attorney of a law firm regard- 
less of the number of plan members who 
use the services. If the law office is han- 
dling all administration and management 
of the plan, this usually includes the full 
amount per plan member. Payment may 
be made directly to the law office or 
collected by the plan sponsor. Even pay- 
roll deduction is used. It may also be paid 
monthly, quarterly, annually, or some 
combination. Bar-approved plans are as 
diverse as any others. 

In designing the Bar-approved plan, the 
attorney has greater latitude in selecting 
the type of services the law office is 
prepared to handle, but limitations and 
exclusions are expected to be more fully 
detailed than in plans licensed by the 
Department of Insurance. This includes 
hourly and geographical limitations. 

An attorney considering managing a 
Bar-approved plan should remember that 
complaints about the operation of the 
plan go directly to the Bar, and the plan 
is required to contain a notice to plan 
members that they have a right to file a 
complaint at any time. However, since 
1970 when the Supreme Court of Florida 
first approved rules allowing attorney par- 
ticipation in legal services plans in Florida, 
the only complaints or problems that have 
arisen regarding Bar-approved plans have 
involved conflict situations between a plan 
client and a nonplan client. These have 
been resolved by the law firm withdrawing 
from representation of either client in the 
situation but contracting with counsel out- 
side the law firm on behalf of the plan 
client to provide the services guaranteed 


under the plan. 

More information about Bar-approved 
plans may be obtained by contacting the 
Bar staff liaison to the Prepaid Legal 
Services Committee. 


Plan Clients 

Personal experience indicates that a 
high number of plan members will make 
use of a plans’ services in the first month 
with the plan. In plans using lead law 
firms or access attorneys, this can be as 
high as 70 percent. General usage, how- 
ever, averages 15-25 percent of the plan 
members. Some experts in the industry 
claim that popular plans are showing a 
steady increase in usage as satisfied plan 
clients pass the word to other plan mem- 
bers. 

Personal experience also indicates that 
plan clients fall into one of three catego- 
ries. The most prevalant are those who 
cannot afford attorneys’ typical hourly 
fees for services. They are generally cov- 
ered by a plan offered by their employer 
as fringe benefit or by a plan offered to 
them individually but as a credit card 
customer. The vast majority of these cli- 
ents have noncomplex legal problems. But 
they are a significant segment of the 
population and would otherwise be de- 
prived of adequate legal assistance if not 
for a legal services plan. 

A small category of clients are those 
who use a plan as a convenient means of 
locating an attorney. They may have a 
certain ability to pay customary attorneys’ 
fees but are unfamiliar with the legal 
process and in selecting an attorney for 
their needs. 

The third category of plan clients are 
those who are generally economically able 
to afford an attorney’s usual fee for serv- 
ices but chose to utilize a legal services 
plan to obtain a second professional opin- 
ion. This client typically examines their 
legal problems in a practical manner and 
have legal plans as a cost effective means 
to obtain services. This category of client 
has increased in direct proportion to the 
profession’s increase in legal fees. But once 
this type of client is convinced that the 
quality of the legal services is equal to that 
of a nonplan attorney, they become loyal 
plan clients. 


Ethical Considerations 
and Related Issues 

An attorney cannot participate in any 
legal services plan in Florida unless it is 
licensed by the Department of Insurance 
or approved by The Florida Bar. To do 
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so violates the Rules Regulating The Flor- 
ida Bar such as those governing solicitation 
and fee-splitting with a nonlawyer. When 
an individual seeks the services of an 
attorney as a part of a legal services plan 
that individual becomes the attorney’s 
“client” in the fullest meaning of the term 
under the Code of Professional Conduct. 

Questions about the quality of the serv- 
ices provided to a client who is not paying 
the attorney’s usual and customary fee for 
services continue to be raised by those 
unfamiliar with or in doubt about the 
premises of the legal services plan concept. 
But the rules apply equally to plan clients 
and the quality of the services should be 
the same as for any other client. An 
attorney who does otherwise is not only 
violating the rules of ethics, he is doing 
both the client and the profession a grave 
disservice, and is not likely to be success- 
ful in the legal services plan arena for very 
long. The doubters may never go away 
and perhaps they should not, since they 
serve as reminders to diligence in this area. 

An important point for the attorney to 
remember is that while he may specify the 
type of legal matters he is willing to 
accept, particularly as a panel attorney, 
whether to accept an individual plan client 
as a client is not always an option. No 
attorney is required to pursue a frivolous 
matter on behalf of a plan client, but 
where the plan assures coverage for cer- 
tain legal matters and the attorney has 
otherwise agreed to accept clients within 
the scope of a particular type of legal 
problem, the attorney may not be in the 
position to turn away a client unless there 
is a conflict of interest or the attorney 
truly does not have the time or expertise 
to devote to the client’s problem. In those 
instances, the attorney should give the 
plan and the client clear reasons for refus- 
ing the matter. The result may be that the 
plan replaces the attorney, especially if the 
panel is a small one or the attorney is not 
fulfilling his obligation as the access attor- 
ney or lead law firm. 

Once a specific legal matter is under- 
taken on behalf of a plan client, the 
attorney is obligated to complete the mat- 
ter within the terms and conditions of the 
plan even if the plan should be discon- 
tinued or the attorney’s contract terminates 
In principle, this should hold true for the 
plan client who, through no fault of his 
own, finds himself no longer covered by 
the plan. This may mean that the attorney 
completes the matter already undertaken 
even though he will receive no further 
compensation. Transfer of an ongoing 
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censed by the Department of Insurance, 
this may mean securing alternate plan 
attorneys. When leaving a legal services 
plan or transfering a plan client’s legal 
matter to another attorney servicing the 
plan, the attorney should treat client files 
and confidences as he would for any 
nonplan client. The client files are never 
the property of the plan itself. In an 
ongoing legal matter, the client’s prefer- 
ences about transfer of his files should be 
put into writing for the attorney’s own 
protection and to assure that the client 
understands the situation. 

There may be occasions when the legal 
needs of the client go beyond the scope of 
plan or the coverage limitations of the 
plan. It is advisable for the attorney to 
assure that the client truly understands 
that these services which the attorney may 
legal matter to another attorney providing provide are in addition to the services for 
services under the plan is possible if done which the plan is paying. The Bar’s Pre- 
with the client’s consent and without jeop- paid Legal Services Committee long ago 
ardizing the client’s rights. developed standard recommended acknowl- 

An attorney should also be acutely edgements for attorneys with Bar- 
aware of conflict of interest situations, approved plans to use in this and similar 
particularly the multiple representation of situations to document the client’s prefer- 
clients. Most plans exclude from coverage ence or decision. If a plan does not have 
matters or disputes arising between mem- similar forms available, an attorney should 
bers of the same plan. In some situations, feel free to contact the Bar staff liaison to 
such as divorce, the plan benefits enure to the committee for sample copies. 
the named plan member and not to the —_- While a plan client may be no different 
member’s spouse or dependents. This is from an attorney’s usual general practice 
not a serious problem with general advice client, attorneys may find them less in- 
and consultation, but if both clients can- formed of their legal rights and needs. 
not be represented and the interest of both Most plan clients will also expect the 
protected, a conflict situation exists. Con- attorney to be totally familiar with extent 
flicts may also arise between plan clients of coverage of the plan or able to find out 
and nonplan clients. As noted earlier, the easily. Attorneys servicing a plan with 
attorney may be required to withdraw specific limitations on coverage should 
from representing either client. However, take the time to ascertain a particular plan 
most plans licensed by the Department of member’s entitlements. A simple phone 
Insurance make provision for alternative call to the company will determine the 
counsel in these situations. services for which the client is eligible and 

Before turning away a matter because the benefits remaining in the plan for the 
the problem appears to be beyond the year. This is particularly important when 
attorney’s expertise even in a field he is the client’s needs go beyond the coverage 
otherwise familiar with, the attorney should limits. It is also important that the attor- 
consider utilizing the Bar’s SCOPE pro- ney make these determinations prior to 
gram or asking the plan to assist in establishing the attorney/client relation- 
locating other counsel with whom the ship. An attorney accepting a matter 
attorney may confer. SCOPE (Seek Coun- without making these determinations may 
sel of Professional Experience), provides be in for a disappointing surprise when the 
a referral program for attorneys new to plan refuses to pay a claim due to cover- 
private practice who encounter a legal age limitations. 
matter beyond their expertise or | The average plan client is most often 
experience. unable to pay the attorney’s usual and 

In general, the plan is obligated to customary fee for services. Even though 
assure that the plan member receives the the attorney intends to provide services 
services promised by the plan. With Bar- outside the scope of the plan’s coverage 
approved plans, this responsibility falls to or beyond coverage limitations at a re- 
the managing attorney. With plans li- duced fee, this should be fully explained 
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to the client before the additional services 
are rendered and preferably put into writ- 
ing with the client. This consideration is 
not only important to client satisfaction 
with the plan, the attorney personally and 
the profession generally, but it can avoid 
accusations of unethical conduct against 
the lawyer. 

These admonishments can also be ap- 
plied to costs and filing fees necessary to 
resolving a client’s problem. Legal services 
plans rarely cover costs, filing fees and 
related expenses, and the attorney should 
not assume that the client understands the 
difference. Most plans do a good job of 
emphasizing this fact in the plan literature, 
but the plan member may not fully under- 
stand what falls into these categories or 
to what the fees and costs can amount. 

Some readers may question why these 
points are even necessary since they gener- 
ally apply to any new client and particularly 
those utilizing an attorney’s services for 
the first time. But plan members are 
frequently clients who would not be con- 
sulting the lawyer but for the opportunity 
specifically offered by the plan. Their first, 
last, and only direct contract with a law 
office may be via the plan. The attitude 
of the attorney, as well as the quality and 
efficiency of the services and their cost to 
the client, will directly affect the client’s 


Ronald P. Glantz is a partner in the 
Ft. Lauderdale law firm of Glantz & 
Glantz, P.A. He is currently vice chair- 
man of the Prepaid Legal Services 
Committee. Mr. Glantz is actively in- 
volved in providing legal representa- 
tion to members of various groups and 
organizations throughout Florida. He 
received his J.D. from Nova University 
in 1980 and B.S. in economics from the 
University of Bridgeport in 1976. 

This column is submitted on behalf 
of the Prepaid Legal Services Commit- 
tee, John Schaefer, chairman. 


decision to continue in the plan as well as 
the employer’s or group sponsor’s decision 
to continue with the plan. 

Attorneys should also be aware that 
most plans will require that the attorney 
carry at least some professional liability 
insurance or sign a waiver of confiden- 
tiality of grievance proceedings in favor 
of the plan, or both. 

Questions regarding solicitation within 
the context of legal services plans continue 
to arise. As previously indicated, one 
purpose of the rules permitting attorney 
participation in legal services plans is to 
create an exception to rules otherwise 
prohibiting solicitation. Problems may arise, 
however, if the attorney is receiving a 
commission on the sale of a plan policy. 
It is important to note that an attorney 
engaging in such activity is required to 
register like any other sales representative 
under F.S. §642.036, but he should also 
review the general conflict of interest rule 
in the Code of Professional Conduct. 
While there are no prohibitions against 
accepting commissions, the attorney is 
advised to make full disclosure of his 
financial interest in the sale, particularly 
in a sale made to an individual in the 
lawyer’s offices. 


Conclusion 

There are many opportunities for the 
private practitioner to become involved in 
legal services plans. The benefits can be 
an increased client base, return business, 
and spin-off business from friends and 
family. The moral satisfaction for contrib- 
uting to greater access to legal services for 
those who otherwise would not be able to 
afford them is an intangible benefit that 
may never have an adequate measure.0 


' Legal services plans are defined as “legal 
expense insurance” in Florida under F.S. Ch. 
642. As a result, plan documents become “poli- 
cies” and plan members are “policyholders” 
when examining the concept from the Depart- 
ment of Insurance viewpoint. 

2 The term “group” in this instance is much 
broader than when used in the context of 
exemptions under F.S. §642.017(4). 

3 This is not to say that an attorney is under 
any obligation to pursue frivolous or unfounded 
claims or take action meant only to harass. 
Legal services plans are usually more than 
happy to refund the plan fee to a client who 
persists in seeking such services from the attor- 
ney. 


The Florida Bar 
Membership Benefits 


The Florida Bar provides many services to 
improve your professional life. Members can 
save substantial amounts on many things you 
need to effectively function as a lawyer. 


Association Insurance Programs—For more 
information on disability, term life, hospital 
income, accidental death and dismember- 
ment, and comprehensive major medical, call 
Fred S. James at 1-800-223-2364. 


Car Rental Discounts ACCT # 
ALAMO 1-800-732-3232 93718 
AVIS 1-800-331-1212 A/A421600 
HERTZ 1-800-654-3131 152030 


NATIONAL __ 1-800-227-7368 5650262 
DOLLAR 1-800-237-4584 1007001 


Civil Court Bonds/Employee Fidelity Bonds— 
For more information and assistance call 
JURISCO at 1-800-274-2663. 


Computer Discounts—Florida Bar members 
receive a minimum 28% discount on hard- 
ware and software products and services at 
NYNEX Business Centers throughout the 
county. Call 1-800-346-9X9X or Mike Belnavis 
at 305-267-3637 for the name of the legal 
account representative nearest you. 


Computerized Legal Research—Association 
Rates. For the latest rate and information 
call: LEXIS 1-800-368-5868 — Karen Thrane; 
WESTLAW 1-800-328-0109 — Mollie Bott. 


FAX Discounts—Save at least 25% on Fax 
machine models manufactured by Canon. 
For detailed price and model information, 
call 1-800-343-3582, ext. 216. 


Law Office Management Services 
(904) 561- 5610 


® On-site consultation service 
An extensive information source library 
@ Free information on law office equipment 


Magazine Subscription Program—Substantial 
discounts. To obtain a current price list, call 
The Florida Bar Magazine Program at 1-800- 
289-6247 or (516) 676-4300. 


Professional Liability Insurance—Call Flor- 
ida Lawyers Mutual Insurance Company at 
1-800-633-6458 for applications and infor- 
mation. 


Walt Disney World Magic Kingdom Club— 
Contact George Dillard at The Florida Bar 
—(904) 561-5600. 
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ENTERTAINMENT, ARTS & SPORTS LAW 


ilm is often considered a direc- 

tor’s medium, although it is 

certainly a collaborative effort. 

This may be because a director 
has the right to determine whether a 
particular take on a scene is adequate. The 
director can order retakes until satisfied, 
and is responsible for set decoration, mu- 
sic, and all other creative aspects of the 
film. The director’s agreement, therefore, 
is an extremely important document in the 
documentation connected with the pro- 
duction of a theatrical motion picture. 
This article will discuss the key terms of a 
director’s agreement. 


Parties 

The producer, usually a corporation, is 
generally the director’s employer. Fre- 
quently, however, especially on nonstudio 
financed films, the producer is a new 
corporation, formed solely for the pur- 
pose of producing a particular film. Thus, 
financial security for payment may be an 
issue for the director. Security may be 
obtained by providing that a director’s 
salary be placed in escrow, typically with 
the lending institution which is financing 
the production, with specific provisions 
regarding disbursement of funds. 

The director will frequently work through 
his own personal services corporation, or 
loan-out corporation. If there is a loan- 
out corporation in piace, then that corpo- 
ration will be the employer of record for 
the individual director. Issues arise if an 
accident occurs on the set, whether the 
individual director, or director’s loan-out 
corporation, or the producing entity, or 
the financing entity may be liable to the 
injured. This is typically resolved through 
the purchase of insurance by the producer, 
naming the director and the loan-out 
corporation as additional named insured. 
Similar considerations exist for determin- 
ing union mandated pension and welfare 
contributions on the director’s salary. 
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Film Directors’ Agreements 


by Marc Jacobson 


Unlike agreements for actors in a film, 
which typically provide for a rehearsal 
period, a period for principal photography 
and a certain number of free or looping 
days and travel days, the term of a direc- 
tor’s contract is open ended. A commence- 
ment date for preproduction services, and 
for principal photography is common. 
The director usually commits to remain 
with the film until postproduction services 
are completed. During the time that the 
director’s services are required, the direc- 
tor will be expected to be on call at all 
times. It is extremely rare for “stop” dates 
to be included in an actor’s agreement, 
and the same is true for a director. 


Compensation 

The Director’s Guild of America’s (DGA) 
basic agreement sets out the minimum 
amount payable to directors for their 
services, provided such directors are mem- 
bers of the DGA. These minimums depend 
on whether the production is intended 
primarily for theatrical, television, or video 
exploitation. Remuneration is also af- 
fected by the budget for the picture; for 
example, in the case of theatrical motion 
pictures the minimum salaries are as fol- 
lows: (i) low budget (i.e., any picture 
budgeted up to $500,000) $4,833 per week; 
(ii) medium budget (i.e., any picture budg- 
eted over $500,000 and up to $1.5 million) 
$5,493 per week; and (iii) high budget (i.e., 
all pictures budgeted over $1.5 million) 
$7,690 per week. 

Clearly an experienced or successful 
director will be able to negotiate higher 
salaries than those outlined above. Fur- 
ther, salaries need not be calculated on a 
weekly basis. Many directors are paid in 
a lump sum basis with the payment being 
split, part payable on signature, part on 
commencement of principal photography, 
and part on completion of the director’s 
services. 

Depending on the director’s negotiating 


strength, the agreement will provide that 
the producer will be reimbursed for pen- 
sion and welfare contributions actually 
made, which may be based upon an 
amount less than the sums paid to the 
loan-out corporation, or that the producer 
will pay such contributions on the direc- 
tor’s behalf directly. Of course, the director 
may have an additional pension or profit 
sharing plan established through his loan- 
out corporation; contributions to those 
plans are determined by the director and 
his professional advisers. 


Penalty 

Directors have great latitude in the 
manner in which they complete a film. 
Since the average budget on a studio 
financed picture is currently reported to 
be in excess of $16 million, the producer 
will seek to shift responsibility for exceed- 
ing the budget to the director. This is 
especially true on independently financed 
films, although the budget for such films 
may be significantly lower. Failure to 
complete the film on time or on budget 
may result in financial penalties to the 
director. For example, if the director’s 
agreement provides for a series of lump 
sum payments, the final payment may 
only be made if the film is completed on 
time, on budget, or both. Failure to do 
either may cause a forfeiture of all or part 
of this final payment. 

Alternatively, if the director is partici- 
pating in profits, the difference between 
the actual cost and the budgeted cost of 
the film may be included in the costs to 
be recouped (as to the director) prior to 
profits being paid to the director. This 
may be calculated on an actual cost basis 
or on a so-called “double add back” basis. 
The “double add back” provides that the 
excess cost over budget will be doubled, 
and then added to recoupable costs 
before calculating the director’s profit 
participation. 


Profit Participation 

In addition to a basic salary, a director 
may frequently obtain a participation in 
profits derived from the picture. Whether 
the participation extends only to profits 
from the picture itself, or all ancillary 
markets, such as a soundtrack album, 
merchandising, or “the making of...” films 
is a subject of negotiation. The percentage 
of this participation and whether the par- 
ticipation is in gross or net profits is also 
a matter of negotiation between the pro- 
duction company and the director. 
Generally most directors who participate 
in profits participate in net profits, which 
may generally be defined as film rentals 
and other receipts from exploitation of the 
picture (video, foreign, pay, and free tele- 
vision) less distribution fees, less marketing 
costs, and less the cost of production. A 
participant in gross profits does not par- 
ticipate in the box office receipts but 
rather in film rentals, often on the same 
basis as the distributor. 

What is less open to negotiation is the 
contractual definition of net profits. Pro- 
duction companies, particularly the major 
studios, are rather rigid about net profit 
definitions and are unwilling to consider 
anything other than minor, or cosmetic, 
alterations to the language. Often, the 
multi-page definition offered is one of two 
potential forms of definition, and the 
choice is simply which of the two defini- 
tions the director prefers. In particular, 
profits will always be calculated on money 
actually received, distribution fees will be 
taken of up to 45 percent of distributor’s 
receipts (in certain territories and media), 
the budget for the film may be treated as 
an investment and subject to interest at 
rates of up to two percent above normal 
bank rates, and a factor for studio over- 
head calculated as a percentage of the 
film’s negative cost may also be added. 
Therefore, while participation in net prof- 
its may appear very attractive to a director, 
the costs of production, prints, advertis- 
ing, and distribution may mean the 
director’s share of net profits are unlikely 
to be meaningful unless the picture is an 
enormous success. Further, a profit par- 
ticipation will generally be expressed to 
be inclusive of residuals (if any) pay- 
able to the director, under the DGA 
agreement. 

The producer will require the director’s 
services to be exclusive, at least during the 
period of preproduction and production. 
In rare events, post production services 
may be on a nonexclusive, but first call 
basis. However, where the parties are 


experienced, each will want to provide for 
exclusivity throughout the entire period, 
so as to expedite completion of the film 
and delivery of the answer print. 


Final Cut 

Under the 1987 DGA agreement all 
directors are entitled to at least one cut of 
the film, referred to in the DGA agree- 
ment as the “directors cut.” The director 
has the right to make this cut without 
interference, although this cut is subject 
to specified time constraints. For example, 
if the film is budgeted for $500,000 or less, 
the director’s cut must be completed within 
the greater of six weeks from the end of 
principal photography or a period of time 
calculated on the basis of one day’s edit 
time to one day’s principal photography 
(as originally scheduled). Where the budget 
is more than $500,000, the time restric- 
tions are less stringent. 

A director may be able to negotiate 
additional cuts, as well as “public pre- 
views” of the film. Public previews are 
exhibitions of the film at special screen- 
ings to a limited group of people in order 
to gauge audience reaction to the picture, 
which may form a basis for additional 
editing, or, in rare instances, additional 
photography. 

Of course, the most important cut is the 
final cut — the cut that will ultimately be 
distributed. The studio will often want to 
have the option to have the final cut done 
by someone other than the director, so 
that, for example, a fresh look may be 
given to the film and a new insight brought 
to it. Sometimes an actor will be able to 
secure approval over the final cut, result- 
ing in a very different collaborative effort. 
However, a director is entitled to consulta- 
tion rights regarding the final cut, as is 
provided in the DGA agreement. 


Other DGA Aspects 

The 1987 DGA basic agreement re- 
ferred to throughout this article governs 
the conditions for employing directors on 
productions intended for theatrical, televi- 
sion, or video release made in America by 
producers which are signatories to that 
agreement. (There is also a separate collec- 
tive bargaining agreement for directors of 
television commercials.)! 

Knowledge of the basic agreement is 
essential to effective negotiation. In addi- 
tion to compensation, the agreement 
outlines (a) the duties of a director; (b) 
minimum employment periods (for exam- 
ple, the minimum employment period is 
eight weeks for a theatrical film budgeted 


at $500,000 or less, and basically 10 weeks 
for a theatrical film budgeted in excess of 
$500,000; (c) additional compensation for 
work done under arduous conditions, such 
as underwater; (d) holiday entitlements; 
(e) suspension and termination provisions; 
(f) provisions for the credits to be ac- 
corded a director both on positive prints 
of the film and in advertising for the film; 
and (g) arbitration proceedings in the case 
of disputes. 


Technical Requirements 

The director will also be obligated to 
deliver a film of a particular length (such 
as 90-110 minutes long) in color or black 
and white, in a version designed to secure 
a particular rating, such as PG-13 or R, 
or a rating no less restrictive than R, with 
the visual image in synchronization with 
the soundtrack. Changes made by the 
producer causing a violation of these 
provisions will not be a breach of contract 
by the director.0 


1 All DGA agreements can be purchased 
from the Directors Guild of America, 110 West 
57th Street, New York, New York 10019, (212) 
581-0370. 


Marc Jacobson is a member of Carro, 
Spanbock, Kaster & Cuiffo, New York, 
and is chairman of the New York State 
Bar Association Section on Entertain- 
ment, Arts & Sports Law. The assistance 
of David St.J. White, an English bar- 
rister, in the preparation of this article is 
gratefully acknowledged. 

This column is submitted on behalf 
of the Entertainment, Arts and Sports 
Law Section, Gerald D. Damsky, chair- 
man, and Jean Perwin, editor. 
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YOUNG _LAWYERS REPORT 


ultiple demands for a law- 
yer’s attention are a reality 
of law practice. Fitting them 
all into a busy schedule is a 
major source of stress for lawyers. Feeling 
in control of a multifaceted practice while 
still finding time for family, friends, and 
hobbies is a challenge faced by lawyers. 

Time management is one way to reduce 
stress. The key factor in decreasing stress 
through time management is increasing 
the perception of control. When we feel 
that we are just responding to environ- 
mental demands, or experience being pulled 
in different directions by equally impor- 
tant pressures, we feel “stressed” or 
overloaded. A component of that feeling 
is a sense of being out of control. The 
more we can exercise choice in our use of 
time, the more in control we feel and, as 
a result, the more we manage our time 
effectively. 

Since the perception of control de- 
creases stress, it is possible to use a few 
“tried and true” methods for organizing 
time to either gain or enhance this impor- 
tant perception of control. These techniques 
require discipline and realism. Discipline 
is needed because these stress control 
techniques will do nothing if you do not 
invest the time to make a plan and to 
follow your plan. Realism is necessary 
because over restrictive scheduling pro- 
vides the material for revolution! When a 
schedule is too demanding, it is ignored 
or resented. 

To be successful at time management, 
the first step is to make your own style 
work for you. For example, if you are a 
person who works best with a fully organ- 
ized and detailed schedule, this is an asset 
you can use to your advantage. If you find 
detailed schedules make you feel claustro- 
phobic and resentful, you might want to 
start with a more flexible schedule which 
allows for spontaneous choices. 

Whatever your individual style, your 


78 THE FLORIDA BAR JOURNAL/APRIL 1990 


Management of Time 
A Necessary but Difficult Task 


Since the 
perception of 
control decreases 
stress, a few “tried 
and true” methods 
for organizing time 
will gain or 
enhance this 
perception 


by Dr. Martha M. Peters 


schedule should reflect and support your 
natural strengths. Identifying and accept- 
ing your most productive style requires 
some reflection on what has worked for 
you in the past and whether these patterns 
for approaching time and tasks are com- 
fortable for you. Your response to 
scheduling is one consideration and timing 
is another. We vary in our most produc- 
tive times of the day. We also differ on 
our need for variety, as opposed to single 
project concentration. To the extent it is 
possible within the outside constraints on 
your time, take into account your most 
productive working times and modes when 
developing your schedule. For example, if 
you work most effectively in the morning 
and by yourself, you might block out the 
9 to 10:30 block as unavailable for other 
scheduling and let your partners know 
that, except for emergency situations, you 
will be accessible from 10:30. Since effi- 
ciency is to the benefit of each member of 


a firm, respecting each other’s prime work- 
ing times and modes is only good business. 
Being explicit in communicating schedul- 
ing needs to others within the firm will 
avoid misunderstanding. 


Scheduling 

For both planned and spontaneous per- 
sonal styles I recommend two types of 
schedules. (Note: Schedules are different 
from calendars. Schedules are goals for 
time and project management. They may 
be general guidelines, or incorporate the 
specific time allocations of a calendar. A 
calendar is a specific record of time com- 
mitments.) A weekly schedule generally 
accomplishes more goals than a daily one 
because it acknowledges the difference in 
both demands and needs as the week 
develops. The other type of recommended 
schedule is a long-term planner which 
keeps long-term projects or commitments 
from creeping up unannounced. 


© Developing a weekly schedule: When 
we think of scheduling, we often concen- 
trate only on work, which usually expands 
to take up all available time. Including 
other essentials for successful life and 
stress management in a schedule is the 
basis of having the schedule work to 
enhance the quality of life. The people in 
our world, our social environment from 
which we get our support and caring, and 
the time to enrich ourselves are, after all, 
the essence for which most of us work so 
hard. 

Social support relates to an involvement 
with and active commitment to family, 
friends, and community. Making time to 
attend to and interact with the people in 
our social support system must be re- 
flected in an effective schedule. One reason 
to be explicit about designating this social 
time is to recognize and acknowledge to 
ourselves that the time we choose to spend 
on social support is valuable. The result 


is that when you follow your schedule and 
spend time with your family and friends, 
you are doing what you “should” be 
doing. So, instead of feeling guilty because 
you are not at work, you can feel satisfied 
that you are on schedule. Involving family 
or significant friends by consulting them 
about their schedules as you develop your 
own schedule will signal that you are 
giving them priority. Even though you are 
time pressured and may not be able to 
give them all the time they want, they will 
appreciate participating in your planning. 
Also, seeing your schedule may help them 
understand your time constraints. 

Exercise and relaxation are other stress 
management methods to include on your 
weekly schedule. While it may not be 
possible for you to exercise daily, attempt 
to find three to four time periods for 
exercise within a week. Taking this time 
will increase your health and efficiency, 
and you will feel better. 

Relaxation is also necessary. What quali- 
fies as a relaxing activity or nonactivity 
varies among individuals. One component 
needs to be a mental distance from that 
which causes stress. It is often very diffi- 
cult to put down projects, especially when 
they are incomplete. Yet how many times 
have you found the solution to a problem, 
not when you were struggling with it, but 
when you were doing something else or 
after you had taken a break? Designating 
time for a favorite television show, a 
movie, listening to music, meditation, sit- 
ting doing nothing, going for a walk on 
the beach, or whatever is relaxing for you 
will be a benefit to your work, and help 
you stay on your schedule. Nothing throws 
off a schedule like mental or physical 
tiredness. 

The choice to approach a schedule by 
starting with an awareness of quality of 
life factors, including those that help man- 
age stress, is intentional. For many lawyers, 
professional demands and professionally 
advantageous activities could fill a sched- 
ule leaving no time for the ephemeral 
“balance” and “quality of life” elements. 
So we start with the awareness that we 
also schedule for nonprofessional time in 
order to ensure that we get it. 

Next, look at your weekly schedule 
divided into hourly units. Identify times 
during the week when there are regularly 
scheduled commitments which you have 
no ability to change. A caution: if you are 
scheduling from habit, not from choice, 
try to hold off. You may now be commit- 
ted to a schedule that you created over the 
last month or more which is not one that 


Professional 
demands and 
professionally 
advantageous 
activities could fill a 
schedule leaving no 
time for the 
“balance” and 
“quality of life” 
elements 


you want to continue. Do not get locked 
into a happenstance schedule. On the 
other hand, there are some items on your 
schedule that may be nonnegotiable. 

If you are not sure what takes your 
time, but find that it disappears, keep a 
time log for yourself. If you already have 
time forms to keep track of billable hours, 
you might make notations for yourself on 
the side. As you do this, note your atten- 
tion level at different times of the day so 
you can determine your work rhythms. 
Determine the hours of the day that are 
most efficient for each kind of work. Be 
aware of times you are most easily dis- 
tracted or that work seems to take more 
or less time. 

Be aware of your best work hours. Our 
best work hours need to go for our most 
internal, mentally focused work if possi- 
ble. We want to attempt to build our 
schedules around identifying some unin- 
terrupted time units. Many lawyers use 
the times of peak traffic when other offices 
are not open by either arriving early or 
staying late to have time with minimal 
demands from others, and, thus maxi- 
mum concentration time for their own 
projects. 

Working with others can be energizing. 
If this is true for you, schedule appoint- 
ments or joint work sessions at times that 
would be less productive for more internal 
work. If there is a concern about someone 
else respecting your time limit, schedule 
this person before a natural time break, 
such as lunch, and be explicit with the 
person about your time limitation when 
you begin your interaction. This gives the 
other person an accurate expectation of 
your time constraints, so the person will 
not feel cut off when you must move to 


the next commitment on your schedule. 

If a rigid schedule is too restrictive for 
you, think of time as units that are 
tradeable. Then, designate reasonable num- 
bers of units to accomplish each task. An 
hour is a natural basic unit, though some 
people prefer to work in quarter hour 
units or whatever is customary in their 
firm for billing units. When you have 
identified a task as requiring a certain 
number of time-units, perhaps two hours, 
target a specific time or times in your 
schedule that week to attack the task. If 
you finish early, you have gained a time 
reward; if the task takes longer than 
anticipated, you will need to negotiate one 
or more units from something else. If 
something comes up and you choose to 
change your designated scheduled time, 
there is no problem as long as you find a 
tradeable time-unit. The key to flexible 
time management is accepting the respon- 
sibility for choices and making adjust- 
ments so that we accomplish our goals. 
Remember, we choose most of our goals. 

In order to run a successful, flexible 
schedule, it is crucial that we are realistic 
about our time. Recognizing our interde- 
pendence with others, it is important to 
schedule in such a way that we have some 
flexibility for change. We must build our 
schedules so that we can succeed at time 
management. If we are always falling 
short or failing to meet our goals, the 
problem may be in our own expectations 
about time, not in time management as a 
method. In trying flexible time scheduling, 
it is still important to commit yourself to 
some form of written schedule. Keeping a 
schedule mentally, especially one that re- 
quires trading units, can become confus- 
ing and projects may be forgotten. The 
mental energy required to keep accounting 
for time can be tiring and anxiety produc- 
ing for the more spontaneous person who 
is attracted to this type of scheduling. 


®@ The long-term planner: 1 find that 
having a schedule for a time period that 
exceeds the normal monthly calendar is 
helpful. Try a six-week schedule that is 
updated at the beginning of each month 
so that there is always at least a two-week 
lead time at a glance, and the beginning 
of a time period does not bring unex- 
pected surprises in either deadlines or 
commitments. The function of this type 
of long-term calendaring may be met by a 
support staff or computer tickler system. 
We need to feel that we are making 
progress on projects or goals. Observe 
drivers in a traffic jam to see how strong 
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our need to perceive motion in the direc- 
tion of progress is. As work piles up, it is 
natural to focus on that which has not 
been done rather than to acknowledge 
what has been accomplished. In order to 
have the sense of positive motion, be open 
to what has been accomplished by break- 
ing a project into smaller units to see the 
progress that has occurred. When facing 
a large project, it will usually be worth the 
time to make a list, at the beginning, of 
each smaller task needed to accomplish 
the project. This enhances feelings of con- 
trol because the tasks are usually more 
defined and give starting points for the 
larger, more overwhelming project. By 
making a task list the process of crossing 
off accomplishments shows progress. Even 
when a large project is not the goal, it is 
useful to make “to do” lists. When you 
make a list for the day, be sure to include 
all tasks. Next, determine your priorities 
from the tasks listed. If you find, on 
reviewing what you have accomplished at 
the end of the day or the beginning of the 
next day, that you are doing many priority 
items and not getting to your high priority 
tasks, you need to either question your 
process of setting priorities or remind 
yourself to keep returning to your top 
priority items. It is, after all, you who sets 
the priorities. 


For the last six years, Dr. Martha M. 
Peters has been the director of the Law 
Student Resource Center at the Uni- 
versity of Florida College of Law. She 
provides individual counseling as well 
as workshops for students in time 
management, stress management, and 
study skills. She received her B.A. in 
psychology from Mary Baldwin Col- 
lege and her M.Ed. and Ph.D. in 
educational psychology from the Uni- 
versity of Florida. 

This column is submitted on behalf 
of the Young Lawyers Division, Ladd 
H. Fassett, president, and Brett A. 
Rivkind, editor. 


Setting goals for time units helps us stay 
on task. Again, being explicit by asking 
yourself to identify what you are going to 
do in each hour or half hour requires a 
conscious choice process and gives a greater 
perception of control. The more concrete 
and specific the targeted task or tasks, the 
clearer your progress will seem. Breaking 
a project into smaller, accomplishable tasks 
makes a large overwhelming project man- 
ageable. Breaking down the project is one 
way to ensure that you stick with your 
priority designation, because a frequently- 
cited reason for doing lower priority tasks 
is that they are easier to accomplish. 


© Some problems and some suggestions: 
Interruptions are a common time manage- 
ment complaint. They seem to come with 
the job. A way to keep from resenting the 
interruptions is remembering that attend- 
ing to the interruption is part of doing 
your job well. Resentment eats up future 
productive time. 

When concentration is difficult, having 
a pad of paper for jotting down random 
thoughts helps to stay on task. Having 
written the thought on paper, we do not 
have to keep remembering it and it will 
lose its distraction power. If the thought 
is another task, assess the urgency and add 
it to your schedule appropriately. If it is 
not something you need to act on immedi- 
ately, wait until the end of your designated 
time unit to do the task or to schedule for 
the task. 

Small periods of time add up, however, 
usually to wasted time, not to the large 
blocks of uninterrupted time we most 
want. Therefore, it is worthwhile identify- 
ing tasks that take small blocks of time. 
Returning phone calls and reading mail 
are examples of two. Waiting times can 
also fall in this category. Keeping short 
tasks to do with you can help make the 
time waiting at the doctor’s office, etc., 
less annoying. I try to carry postcards or 
one-page note cards with me for these 
times. Reading articles you have been 
wanting to digest, but for which you have 
not had time, is another option. 


®@ Vacations provide big payoffs: Good 
time management requires getting away 
from work in order to be more mentally 
efficient. Too much of one type of focus 
can result in rigid mental patterns. The 
mind is able to organize material and put 
together solutions to problems while we 
rest or relax. Truly getting away requires 
mental distance. Some people are able to 
accomplish this merely by changing their 
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mental focus. Most of us have such a 
conditioned response to our environments 
that we need to change our environment 
in order to alter our primary attention. 

Sometimes just changing the environ- 
ment can increase attention. Some people 
work more effectively by varying their 
work space. This style of working may be 
supported by spending only a part of the 
day in one’s personal office, some time in 
the firm library, and part of the day 
working in a home office. People of this 
type are likely to take work to the beach 
or mountains and find the new environ- 
ment stimulating for accomplishing work. 
For some this is one of the few times to 
work in an uninterrupted way on projects. 
However, this does not constitute getting 
away mentally. We all work more effec- 
tively and use our time more efficiently 
when we have taken time totally away 
from work so that we can return re- 
freshed, with more energy, creativity, and 
enthusiasm. Unfortunately, lawyers often 
return from a vacation only to do the 
work that they would have done during 
their vacation time in concert with their 
current work, making the relaxation of a 
vacation less effective than it could have 
been for the lawyer and the firm. 


Conclusion 

Issues of quality of life and, reflectively, 
quality of work are at the basis of our 
choices. Some of these choices are individ- 
ual, others reflect the expectations and 
values within a firm. For both the individ- 
ual lawyer and the law firm, recognizing 
choice in tasks and in time use is funda- 
mental to time management and job 
satisfaction. With an acceptance of choices 
comes a perception of control which re- 
duces stress, enhancing the personal as 
well as professional life of the lawyer. 
Time management and the efficiency it 
engenders are the byproducts of making 
choices, taking control, and attending to 
our own needs.0 
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